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PETITION FOR REVIEW 

TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT AND THE HONORABLE JUDGES THEREOF: 

Now come Chotin Towing Corporation (Chotin); Greenville Towing 
Company, Inc. (Greenville); The Comet River Company; G. W. 
Gladders Towing Company, Inc.; Walter G. Hougland, Inc.; Industrial 
Marine Service, Inc.; Ingram Barge Company; and Lea River Lines, 
Inc. by their counsel and respectfully file this petition to review and to 
vacate orders of the Federal Power Commission (Commission). These 
orders were issued by the Commission in Consolidated Docket Nos. 
G-2503, G-9784, G-9785, G-9786, G-9787, in the Matter of Texas 
Eastern Transmission Corporation et al. The basic order complained 
of is the Commission's order of March 11, 1957, issued over the 
objection of your petitioners, referred to by the Commission as Barge 
Intervenors. That order granted Texas Eastern's motion of February 
6, 1957 requesting that the Commission omit the intermediate decision 
procedure, i.e. omit the rendering of an initial or recommended 
decision by the Presiding Examiner, and proceed to a consideration of 
the evidence. The Commission's order of April 16, 1957, rejected the 
filing of barge intervenors' petition for rehearing thereof, and refused 
to consider their petition for reconsideration thereof. 


I. Nature of Proceedings As to 
Which Review is Sought 


1. Texas Eastern filed an application with the Commission on 
July 26, 1954 (thereafter supplemented), pursuant to section 7 of the 
Natural Gas Act, as amended, 15. U.S.C. sec. 717f., seeking a 
certificate of public convenience and necessity authorizing construction 
of certain natural gas facilities and permission to abandon certain 
other natural gas facilities. 

Texas Eastern proposes to retire from natural gas service that 
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portion of its 20-inch pipeline (the so-called Little Inch pipeline) 
extending over 1100 miles from Baytown, Texas to Moundsville, 
West Virginia, along with appurtenant 


[Pet. for Rev. - 2] 
compressor stations and axuliary equipment, and to convert said 
Little Inch pipeline to the transportation of petroleum products. 

In its original application, Texas Eastern proposed to replace 
the natural gas service now provided by the Little Inch by constructing 
approximately 481.5 miles of pipelines; including principally a natural 
gas pipeline (South Louisiana line) from the vicinity of Beaumont, 
Texas to Kosciusko, Mississippi, and to expand the capacity of its 
existing 30-inch pipeline (Kosciusko line) from Kosciusko to 
Connelsville, Pennsylvania, both by constructing new compressor 
stations and by increasing horsepower at existing stations. 

2. On June 24, 1955, the Commission issued its order, 
accompanying its Opinion No. 282 in Docket No. G-25032/ granted 
Texas Eastern's application to abandon the portion of the Little Inch 
line referred to and authorized Texas Eastern to construct the replace- 
ment facilities. An order issued July 1, 1955, amended the earlier 
order to modify the new facilities to be constructed. 

The Commission's order permitting abandonment of service on a 
part of the Little Inch line was set aside by the United States Court of 
Appeals for the District of Columbia Circuit on March 8, 1956, in City 
of Pittsburgh, Chotin Towing Corporation et al. v. Federal Power 
Commission et al, No. 12895, 237 F. 2d 741. 


1 That opinion, which appears at p. 321 of the printed Joint Appendix 


in No. 12, 895, recites the following: The hearing in Docket G-2503 
began December 6, 1954, and ended January 28, 1955. On February 
10, 1955, the Commission denied Texas Eastern's motion for omission 
of intermediate decision procedure. Initial briefs were filed February 
28, 1955, and reply briefs were filed March 15, 1955. The Presiding 
Examiner issued his decision April 13, 1955, granting the prayers of 
the application. (Jt. Appx. pp. 196, 216.) Exceptions thereto were 
filed with the Commission on May 9, 1955. Oral argument was heard 
on June 2, 1955. 
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This Court remanded the matter with directions to reopen the 


record for the purpose of conducting further proceedings. 


[Pet. for Rev. - 3] 

3. On remand, Docket G-2503 was consolidated with other 
proceedings pending before the Commission. The following statement 
of the procedure followed by the Commission on remand is quoted from 
its Opinion No. 296, issued in the consolidated docket on October 9, 
1956: 

"Texas Eastern, on December 16, 1955, in Docket Nos. 

G-9784, G-9785 and G-9786, and Texas Eastern Penn-Jersey 

Transmission Corporation (Penn-Jersey), in Docket No. G-9787, 

filed their applications wherein the peak day sales capacity of 

Texas Eastern was proposed to be increased by approximately 

255, 000 Mcf, and additional sales and deliveries to certain 

existing and proposed customers were to be made. Texas 

Eastern proposed to lease from Penn-Jersey and to operate 

certain facilities as an integral part of the Texas Eastern 

System, and, pursuant to Section 3 of the Natural Gas Act, 

to import from Mexico up to 200, 000 Mcf of natural gas per 

day and to secure a Permit pursuant to Executive Order No. 

10485 to construct and operate necessary facilities at the 

International Boundary to effect the importation. Pursuant 

to notice dated February 16, 1956, these four dockets were 

consolidated and hearings held on March 19, through March 

23, 1956. The Commission by orders issued April 5, April 

16 and July 6, 1956, permitted several different classes of 

parties to intervene: (1) existing and proposed customers of 

Texas Eastern; (2) small municipalities who also filed 7 (a) 

applications in separate dockets seeking allocations of gas 





from Texas Eastern; and (3) parties apparently in opposition 


to Texas Eastern's expansion program. A recess was granted 
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by the Examiner upon completion of Applicants’ direct case 
until April 16, 1956. 

"By order issued April 5, 1956, we reopened the pro- 
ceedings in Docket No. G-2503 and consolidated it with the 
above proceedings. We had directed the Examiner to certify 
to us the record in the consolidated dockets. Upon examination 
thereof, we found that Texas Eastern has presented evidence 
of a system design assuming retirement of the Little Inch 
and related facilities (Exhibit No. 2) and also a system design 
reflecting only certain 'minimum looping facilities' (Exhibit 
No. 52), between Beaumont, Texas and Connellsville, 
Pennsylvania, assuming the Little Inch and related facilities 
were retained in gas service. We noted that the proposed 
pipe line extension to the Mexican Border from Beaumont, 
Texas and the Penn-Jersey facilities would be the same in 
either event. 

"Cognizant of the conclusions of the Court of Appeals and 
its directions to us, particularly with respect to 


[Pet. for Rev. - 4] 
relevancy and receipt of evidence proffered, we directed 
that the consolidated proceedings be conducted in two parts. 
Part A was to be limited to the issues related only to Texas 
Eastern's gas service, without consideration of the public 
policy questions involved in Texas Eastern's proposed products 
service. Part B was to be limited solely to the public policy 
matters arising out of the proposed operation of the Little Inch 
pipe line as a carrier of petroleum products. We provided that 
in the event our determination under Part A was that insofar as 
Texas Eastern's gas operations only are concerned, public 
convenience and necessity would permit retirement of the Little 
Inch and required certification of the replacement facilities, 
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we would then order a resumption of hearings to consider proper 

evidence offered by any party to the proceedings concerning the 

effect of such proposed products service as required by the 

Court of Appeals. 

"The record before us relates to Part A. Briefs have been 

filed and oral argument had before us on September 14, 1956. 

We are all of the opinion that the minimum facilities necessary 

to effect the increased sales capacity applied for by Texas 

Eastern and reflectid in Exhibit No. 52 and No. 52A and as 

proposed in the motion to amend to conform to the proof and 

as hereinafter modified should be authorized and that a Permit 

pursuant toExecutive Order No. 10485 should issue. Further, 

we are all of opinion that, with respect to gas operations only, 
public convenience and necessity permit the abandonment of the 
facilities as proposed in Docket No. G-2503, and that but for 
the necessity of considering evidence relevant to matters other 

than gas operations as outlined in our order issued April 5, 

1956, respecting (1) the effect of the proposed reconversion 

upon carriers of petroleum products; (2) possible violations 

of the national policy against monopolies expressed by the 

anti-trust laws; and (3) matters of defense, we would at this 

time authorize the proposed abandonment and the construction 
and operation of the facilities as applied for, as modified in the 
motion to amend to conform to the proof and as hereinafter 
modified." 

4. On March 7, 1956, the last day for filing interventions in 
Docket No. G-9784 - 9787, inclusive, petition to intervene, opposing 
the expansion application of Texas Eastern, was filed by Chotin and 
Greenville, who had already been parties to Docket G-2503, and by 
your other petitioners. The petition to intervene also set forth the 
opposition of all said proposed intervenors to Texas Eastern's 
proposal to convert the Little 
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Inch pipeline. On April 16, 1956, the Commission issued an order in 
the now consolidated proceeding granting the petition to intervene. 
Your petitioners subsequently withdrew their opposition to Texas 
Eastern's expansion application, but have continued their opposition 
to Texas Eastern's proposal to convert the Little Inch pipeline. 

5. On April 16, 1956, the Commission also ordered the issuance 
to Texas Eastern of a temporary certificate of public convenience and 
necessity to complete construction and to operate the facilities authori- 
zed in Docket G-2503. Texas Eastern's application recited that it had 
already removed certain compression facilities from the Little Inch 
line, and, therefore, had to operate the new facilities in order to meet 
its sales requirement. The Commission stated: 

"Texas Eastern, by its application in Docket No. G-2503, 

did not, nor does it now, request authority to serve any new 

markets, to serve additional gas to any existing markets, or 

to increase delivery facilities to any existing customers. In 

the circumstances, it appears that Texas Eastern is faced 

with an emergency insofar as maintaining adequate service 

to its present customers." (15 F.P.C. 1295, 1296.) 

6. As already indicated, in Opinion No. 296, the Commission 
concluded that from the viewpoint of natural gas interest alone it 
would permit abandonment of the Little Inch and related facilities, and 
permit construction of the maximum facilities applied for. Its Order 
issued October 9, 1956, issued a certificate for construction of the so- 
called "minimum looping facilities" which were sufficient to accomplish 
the expansion of 255, 000 Mcf daily, assuming retention of the Little 
Inch line. 

7. The Commission's order of October 9, 1956, further provided 
in paragraph (L) that further proceedings in Part B 
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should be held on October 29, 1956. Paragraph (M) of this order 
prescribed the order of presenting witnesses in Part B and concluded: 
"(vii) Upon receipt of all of the foregoing into the record, 
the Presiding Examiner shall fix dates and order for the filing 

of briefs, and certify the record to the Commission for final 

disposition.” 

8. On October 25, 1956, the Commission issued a further 
procedural order, and inter alia, denied as premature the petition 
filed October 12, 1956, by Barge Intervenors, your petitioners, 

That petition had, inter alia, sought to modify the order of October 9, 
by providing that the Examiner submit an initial decision following the 
conclusion of hearings in Part B. 

9, The hearings in Part B started October 29, 1956 (at Tr. 7047) 
and with recesses, concluded on February 6, 1957 (at Tr. 11, 260). 
Texas Eastern presented six witnesses, who were cross-examined; 
barge intervenors, your petitioners herein, presented six witnesses, 
who were cross-examined; Texas Eastern presented two new witnesses 
in rebuttal, and they were cross-examined; barge intervenors recalled 
one witness in rejoinder and he was cross-examined. Neither the 
Staff nor any other parties presented witnesses. Exhibits were offered 
at each stage by Texas Eastern and by barge intervenors, and Exhibits 
B-159 to B-242 were received in evidence. 

10. Texas Eastern and barge intervenors filed opening briefs 
on March 11, 1957, and reply briefs on March 25, 1957. Staff counsel 
filed one brief, in support of Texas Eastern's application, on March 
9, 1957. 

11. On February 6, 1957, at the conclusion of the hearing, 
Texas Eastern made an oral motion requesting that the intermediate 
decision [procedure] be omitted. The motion, which 
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was opposed by barge intervenors, your petitioners herein, was duly 


granted by the Commission's order issued March 11, 1957, a copy of 
which is attached hereto as Appendix A. 

12. On March 26, 1957, barge intervenors, your petitioners 
herein, filed a petition for rehearing of the order of March 11, 1957, 
omitting the intermediate report. By letter dated March 29, 1957, 
the Secretary returned that petition for rehearing on the ground that 
it was not permitted under the Commission's rules. On April 1, 1957, 
barge intervenors, your petitioners herein, filed with the Commission 
a pleading, copy of which is annexed as Appendix B, appealing from the 
action of the Secretary, and in any event petitioning the Commission to 
vacate its order of March 11, 1957, omitting the intermediate decision 
procedure. 

13. On April 16, 1957, the Commission issued an order, attached 
hereto as Appendix C, scheduling oral argument before the Commission 
for May 6, 1957, a date subsequently changed to May 9, 1957. Said 
order of April 16, 1957, denied the appeal of barge intervenors filed 
April 1, 1957, and affirmed the action of the Secretary. 


II. Facts and Statutes Upon Which 
Jurisdiction and Venue are Based 


The orders which this Court is asked to review and set aside are: 

(a) The order of the Federal Power Commission issued March 
11, 1957, in Docket G-2503 et al (Appendix A attached), omitting the 
intermediate decision procedure, i.e. omitting either initial or 
recommended decision by the Presiding Examiner. 

(b) The order of the Federal Power Commission issued April 
16, 1957, (Appendix C attached), denying the appeal of barge inter- 


[Pet. for Rev. - 8] 
venors from the action of the Secretary rejecting the filing of a 
petition for rehearing of the order of March 11, 1957, and setting the 


proceeding down for oral argument before the Commission. 
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This Court's jurisdiction and venue to review the said orders of 
the Federal Power Commission are provided by Section 19(b) of the 
Natural Gas Act, as amended, 15 U.S.C. sec. 717r(b), and by the 
All Writs Act, 28 U.S.C. sec. 1651 (a) 

Il. Relief Prayed 

Your petitioners pray that this Court set aside the Commission's 
order of March 11, 1957, and remand the proceeding for consideration 
and preparation of an initial decision by the Presiding Examiner. 

In the alternative your petitioners pray that the Commission by 
directed to consider and rule on the barge intervenors' petition for 
rehearing, and petition presented in the alternative for reconsideration, 
of the Commission's order of March 11, 1957, and that this Court 
vacate the Commission's order of April 16, 1957, rejecting and/or 
refusing to consider said petitions. | 

IV. Grounds on Which Relief 
Is Sought 

Your petitioners, referred to by the Commission as Barge Inter- 
venors and sometimes so referred to herein, request this Court to 
vacate the orders referred to above and remand for further proceedings 
on the following grounds: 

1. The Commission erred in issuing its orders: 

(a) Its order of March 11, 1957, omitting the intermediate 
decision procedure. 

(b) Its order of April 16, 1957, affirming the action of its 
Secretary, taken March 29, 1957, in rejecting the filing of barge 
intervenors of a petition for rehearing of 
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the order of March 11, 1957, and denying the barge intervenors' 
appeal from said action of the Secretary. 
(c) Its order of April 16, 1957, setting the proceeding for 
oral argument on the merits before the Commission, without giving 
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consideration to the petition filed by barge intervenors with the Com- 
mission on April 1, 1957 to reverse its order of March 11, 1957, upon 
further consideration thereof, said petition having been filed with the 
Commission as an alternative prayer to the appeal from the action of 
the Secretary. 

2. The Commission erred in denying to barge intervenors any 
opportunity to obtain rehearing or reconsideration by the Commission 
of its order of March 11, 1957. 

3. The Commission erred in denying to barge intervenors the 
right to have the Presiding Examiner who presided at the hearing in 
Part B of Docket G-2503, issue either an initial decision or a recommen- 
ded decision prior to the Commission's giving consideration to the cause 
and making any decision therein: 

(a) Section 8 of the Administrative Procedure Act, as 
amended (5 U.S.C. sec. 1007), provides that either the presiding 
officer shall initially decide the case, or if the agency requires the 
record to be certified to it for initial decision, then the hearing officer 
“shall first recommend a decision."" The making of such initial decision 
or recommended decision by the presiding officer is a basic and funda- 
mental element of the administrative process to which the barge inter- 
venors were entitled. 

(b) The barge intervenors have a fundamental right that the 
Presiding Examiner complete his function of presiding at the hearing by 
issuing either an initial or recommended decision, which would contain 
his analysis and appraisal of the 
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evidence and issues, and specifically including the reliability of the 
witnesses and his evaluation of their demeanor, together with all other 


aspects of the evidence submitted. 
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(c) Such initial or recommended decision by the Presiding 
Examiner is the means provided by law of assuring that the evidence 
of record shall be evaluated in the first instance by an officer (1) who 
is a quasi-judicial officer established by law with tenure, independence 
and separation from other functions; (2) who had opportunity to observe 
the witnesses in the hearing room; and (3) who has in fact had full 
opportunity to personally consider, appraise and evaluate the entire 
record, and is not so engaged in administrative and policy functions 
that his information as to the record must largely be derived from 
anonymous assistants. 

(d) Barge Intervenors have the right to have the Com- 
mission give consideration to the proceeding only on the basis of the 
whole record including a report by the Presiding Examiner which shall 
be made "first", prior to any decision by the Commission. 

4. The Commission exceeded its jurisdiction and authority when 
it terminated the jurisdiction of the Presiding Examiner to render 
either an initial decision or recommended decision. The Commission's 
order is an unlawful effort to ignore and curtail the enhanced status 
provided to the presiding officer as a fundamental part of the admini- 
strative reform provided by the Administrative Procedure Act. 

>. The Commission was without authority to omit any initial or 
recommended decision by the presiding officer in a case involving an 
application under section 7(b) of the Natural Gas Act for permission to 
withdraw certain facilities (Little Inch) from natural gas service. Such 
omission is prohibited under section 8 of 
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the Administrative Procedure Act except "in rule making or deter- 
mining application for initial licenses." The exception does not apply 
to an application for withdrawal from natural gas service of facilities 
(Little Inch line) which have already been the subject of the initial 
license, i.e. the initial license to be constructed and operated in 


A 
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natural gas service. 

6. In any event the Commission acted unlawfully and in excess 
of its proper discretion, jurisdiction and authority in making the finding 
in its order of March 11, 1957, entirely omitting any intermediate 
decision procedure, that "due and timely execution of the functions 
of the Commission imperatively and unavoidably requires that the 
intermediate decision procedure be omitted in these consolidated 
proceedings": 

(a) That is a formal finding which is without adequate 
support in the record. 

(b) That ultimate conclusory finding is without adequate 
support in the more detailed findings in the order of March 11, 1957. 

(c) The commission erred in basing its order of March 
11, 1957, upon its conclusions as to the nature of the issues remaining 
for determination: 

(1) The Administrative Procedure Act does not permit 
or contemplate that the agency members, or their assistants, shall 
dip into the record for purposes of considering the type of issues in 
the case and then concluding whether such issue is one on which the 
Examiner's decision would be helpful. 

(2) If the Commission is privileged to make such 
analysis, it was arbitrary for this Commission to do so before the 


principal parties had filed any brief, and thus to do so 
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before the issues were truly developed by the parties. 

(3) The Commission erred in its statement in the order 
of March 11, that the issues remaining for determination involves no 
questions of credibility of witnesses. That conclusion is without sub- 
stantial support in the record as a whole, since the briefs, and 
particularly the briefs of barge intervenors, raise substantial issues 
as to the credibility and responsibility of witnesses, and as to the 
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demeanor of witnesses as being part of the basis of establishing their 
responsibility vel non. 

(4) The Commission further erred in its statement as to 
the issues remaining for determination, since it wholly failed to notice 
that barge intervenors are presenting the issue whether the Little Inch 
conversion is consistent with national transportation policy. 

(5) The Commission erred in concluding that the 
questions remaining for decision are within the Commission's expert 
competency to decide in the first instance. In context the statement 
means that the decision calls for application of the Commission's own 
experience and judgment and that the Presiding Examiner's appraisal 
will not improve said expert competency of the Commission. 

This case, however, involves not only natural gas matters but 
also the impact of the Little Inch in the field of petroleum products 
transportation. This case involves a combination of (natural gas) 
matters on which the Commission has much experience with (petroleum 
products industry and transportation) matters as to which the Com- 
mission does not have background and experience. Although the Com- 
mission must ultimately make the pertinent findings in the products 
matters, it cannot justify its course in dispensing with an initial or 
recommended decision by the PreS iding Examiner who is the one 
officer of the agency, outside the staff members at the hearing, who 
has been engaged day by day since October 1956 in the hearing on these 
products transportation 


[Pet. for Rev. - 13] 
matters, matters which require analysis and study of the petroleum 
industry. 


So far as the legal issues are concerned, the issues of antitrust 


law are not issues on which the Commission has particular expert 
competency to consider in the first instance. Here again the Presiding 
Examiner's detailed familiarity with the record, and opportunity in the 
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past several months to become familiar with relevant aspects of the 
body of opinion in the antitrust field, make it peculiarly appropriate to 
obtain his initial or recommended decision. 

(d) The Commission erred in basing its order of March 11, 
1957, on its conclusion that since no review had been sought of its 
order of October 9, 1956, there now was finality to its determination 
in the accompanying Opinion No. 296, that with respect to natural gas 
operations only the public convenience and necessity permitted the 
withdrawal of the Little Inch. The only order in any way relating to 
abandonment of the Little Inch was an order prescribing further order 
of proof in the hearing and no review thereof was available. 

(e) The Commission erred in making the formal finding on 
the basis of its statements (1) that the intermediate decision would 
result in delay of a decision in proceedings which have been pending 
2-1/2 years, (2) that the delay would postpone potential savings of 
$4, 000, 000 per annum if the abandonment should be finally authorized, 
and (3) that delay might foreclose savings in costs of new construction 
if abandonment should be finally authorized. 

(1) The Commission has not even shown why it is certain 
that omission of the intermediate decision procedure would produce an 
earlier final decision. 

That conclusion is not a matter of course. Indeed in original 
Docket G-2503, the Commission's order issued February 10, 1955, 


denied Texas Eastern's motion to omit the intermediate report, stating: 
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"Questions regarding the effects of this substitution 
of transmission facilities upon the cost of gas service 
and upon future system capacity are involved. The 
effects of other proposed use of that segment of the 
Little Inch system on future gas transmission and 
sales service by Applicant's system, including 
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economic, engineering and legal implications 
require consideration. 

"Under the circumstances involved in this 
proceeding and the record of hearing herein, we 
cannot agree with the estimate that the omission 
of the intermediate decision procedure would with 
any certainty produce an earlier final decision in 
this matter than would result from the use of the 
intermediate decision procedure. Itis, therefore, 
concluded that the normal procedure provided by 
the Administrative Procedure Act should be followed 
in this proceeding." 

This proceeding involves even more complicated issues of law 
and fact than the Commission considered in original Docket G-2503. 

It concerns the impact of the Little Inch on the products transportation 
market served by the barge operators, a matter which the Commission 
then said "is not within this Commission's jurisdiction or concern.” 
Opinion No. 282, June 24, 1955. The Commission at that time supmsed 
that petroleum products use of the Little Inch had been approved by the 
Attorney General in 1947 - which was erroneous. 

The complicated issues of law and fact involved in this case are 
reasons why the basic procedures should be followed rather than cir- 
cumvented. 

(2) Even if the intermediate decision procedure would 
involve a delay of a couple of months, the Commission's statements in 
no way establish the conclusion that omission of an intermediate decision 
is imperative and unavoidable if the Commission is to be able to execute 
its functions due and timely. 

(3) Thus the fact that the case has been pending 2-1/2 
years is, if anything, a reason why the Commission should take pains 
to proceed carefully now that it is at the crucial stage of decision rather 
than to take the risk that haste makes waste, as happened in the proceeding 
two years ago. 
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Moreover, in this period the Commission has authorized Texas 


Eastern to expand capacity and import gas from Mexico. 

(4) As the Commission found (15 F.P.C. at 1296), the 
conversion of Little Inch will not mean any additional gas service or 
any increase of delivery facilities. 

(5) The Commission's omission of the intermediate 
procedure as imparatively and unavoidably required is not adequately 
supported (a) by the statement that delay would foreclose the savings in 
construction costs which might accrue by using the same crews to 
build both minimum and maximum looping facilities, - there being no 
finding of any specific, substantial savings, and (b) by the record, which 


. contains only a bare assertion of possible savings in construction costs. 


(6) Even assuming that abandonment of the Little Inch 
would mean reduction in cost of gas service - and your petitioners do 
not concede this - there is no finding as to how a delay due to the inter- 
mediate decision procedure would increase rates paid by the consumers. 

The Commission's governing approach in rate cases is (a) to 
examine the most recent available experience, for a representative 
matching of plant, operating expenses, and revenues, and (b) to deter- 
mine appropriate adjustments to this experience based on known changes 
which have occurred or will occur subsequent to the test period. "Our 
settled policy and practice, and we believe the only proper policy and 
practice is to test rates for the future on the basis of actual operating 
experience of a representative period of time and to adjust that ex- 


perience for known changes which have occurred or will occur." Opin. 
No. 228, In re Northern Natural Gas Co., June 11, 1952, at p. 9 
(mimeo); see Pittsburgh v. Pittsburgh and W. Va. Gas Co., 7 F.P.C. 
112, at 130 (1948). 
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It is axiomatic that the Commission will not be faced with the 
necessity for a determination of rate proceedings for Texas Eastern's 
rates prior to the time the Commission has made its final determination 
in Docket No. G-2503. That would obviously be the fact even if Texas 
Eastern were to file an application for a rate increase tomorrow. 

For clarity it should be noted that the Commission is not even 
conceivably considering the possibility of initiating a reduction in 
Texas Eastern's rates. Its Opinion No. 296, which stated that Texas 
Eastern's cost of service, assuming a 6% rate of return, would be 
lower if the Little Inch were retired than if it were retained, also set 
forth that Texas Eastern's existing rates yield less than 6% whether 
the Little Inch is retired or retained. 

In any rate proceeding, even assuming that the Little Inch 
abandonment has been authorized but is not in effect, the Commission 
in setting prices obviously could and would take into account the "known 
change" in cost of service attributable, according to the Commission's 
view, to the abandonment of the Little Inch. 

There is no substantial basis for finding that even if the inter- 
mediate procedure means a delay of a couple of months, this would in 
any way affect the rates paid by consumers, which rates would be 
determined by the Commission in a rate proceeding. 

7. The extreme importance to petitioners of vacating the order 
omitting the intermediate decision procedure results from the following: 

(a) On the basis of the so-called natural gas aspects of the 
case alone, the Commission has stated in Opinion No. 296 that it would 


permit the abandonment. 


[Pet. for Rev. - 17] 

(b) The barge intervenors, your petitioners, believe and 
will endeavor to show to the Commission that in view of the other 
aspects of the case the permission should be denied, unless provision 
is made for the Little Inch line to be launched on its own two feet as a 





4p 
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petroleum products pipeline, and to be severed at the outset, and 
starting with its financing, from any connection with the protected 
natural gas industry. 

The barge intervenors' case consists in part of a showing of the 
destructive impact of the Little Inch line upon the barge operators in 
the pertinent petroleum products transportation market; the fact that 
the restraints and resulting monopolization are not only contrary to 
the spirit of the antitrust laws but also the national transportation 
policy; the infirmity in Texas Eastern's proposal in the launching of 
the Little Inch products line as an adjunct of Texas Eastern as a 
natural gas company, permitting products line losses to be offset by 
the increase in sheltered natural gas revenues available to Texas 
Eastern from replacing the Little Inch with higher value gas facilities 
on the Kosciusko line; the fact that Texas Eastern's first active step 
in furtherance of the conversion proposal was an acquisition, in vio- 
lation of section 7 of the Clayton Act, of the Triangle pipeline, now 
feeding in to the river system, for purposes of emphasizing diversion 
to the Little Inch after partial use of the Triangle line rather than 
complete use to its river terminal. 

These considerations raise extremely complex questions of fact 
and of law. They depend to some degree on natural gas matters. But 
they also require e.g. an understanding of the petroleum industry 
background, the function and nature 


[Pet. for Rev. - 18] 
of the pertinent petroleum products transportation market, an under- 
standing of the spirit of the antitrust laws. 

Some considerable background outside the natural gas industry 
and techniques of regulation of natural gas companies is indispensable 
for an understanding of the evidence for the barge intervenors, of the 
weaknesses of Texas Eastern's evidence, all to be appraised in the 
context of the demeanor of the witnesses for both barge intervenors and 
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Texas Eastern. 

Barge intervenors have not had the opportunity to present 
evidentiary material to the Commissioners themselves. That is 
understandable, indeed inevitable. But when the Commission closes 
the door on the Presiding Examiner's jurisdiction, when it shuts its 
eyes to the background he has acquired through weeks of hearing and 
study, and to his appraisals of demeanor, then it is as a practical 
matter sealing itself off from a real understanding of the case for the 
barge intervenors. 

Barge intervenors submit that they are entitled to the benefit of 
a decision (initial or recommended decision) by the Presiding Examiner, 
both (a) making findings on evidence, including demeanor, and (b) 
focussing ultimate policy issues in a proper setting of matters both 
within and without the ordinary natural gas cognizance of the 
Commissioners. 

Barge intervenors further submit that they are entitled to have 
such a report by the Presiding Examiner made first, and to be a part 
of the record which is brought before the Commission when it comes to 
its task of consideration and decision on the merits. 

8. Itis anticipated that respondent will urge that the questions 
raised on this petition to review be deferred until a final disposition on 





the merits by the Commission. 


[Pet. for Rev. - 19] 

This petition to review i8 filed on the basis of the basic right of 
the barge intervenors that the Commissioners should not consider the 
merits in the first instance except on the basis and with the benefit of 
the report of its quasi-judicial officer, the Hearing Examiner. It is « 
now that the barge intervenors are being deprived of that basic right. « 
That basic right would not be preserved in subsance if it were accorded 
only after the Commission had first considered the case on the merits 
without the Examiner's report and had crystallized its views into a 
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decision on the merits on the limited basis of (a) the Commissioners' 
natural gas expertise, (b) such limited parts of the record as they 
might read, (c) analyses made for the Commissioners by assistants 
who (i) are anonymous, (ii) are not quasi-judicial officers, and (iii) 
do not have the background either of daily attendance at the hearing 
or appraisal of the demeanor of the witnesses. 

WHEREFORE, Petitioners pray that this Court vacate the 
Commission's orders of March 11, 1957, and April 16, 1957, and 
remand the proceeding for consideration by the Presiding Examiner 
and preparation of an initial or recommended decision by the Examiner, 
as the Commission may determine, and for such other relief as this 
Court may deem appropriate. 


Respectfully submitted, 


Harold Leventhal 
1632 K Street, N. W. 
Washington 6, D. C. 


Attorney for Petitioners, 
Chotin Towing Corporation et al. 


April 26, 1957 





[Order of March 11, 1957] : = 
! endix A to Petition 
[App. Ato Pet. for Rev. -1] 22 App for Review 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman, Seaborn L. 
Digby, Frederick Stueck, William R. Connole 
and Arthur Kline. 


In the Matters of ) 
Texas Eastern Transmission Corp. ) Docket Nos. G-2503, G-9784, 


Texas Eastern Penn-Jersey G-9785, G-9786 


) 
Transmission Corporation ) Docket No. G-9787 


ORDER OMITTING INTERMEDIATE DECISION PROCEDURE 
(Issued March 11, 1957) 

On February 6, 1957, at the close of the hearings in these pro- 
ceedings, Texas Eastern Transmission Corporation (Texas Eastern) 
made an oral motion requesting that we omit the intermediate decision 
procedure and proceed forthwith to a consideration of the evidence con- 
cerning the issues remaining for our determination. Customer inter- 
veners joined in urging that the motion be granted. Barge Se 
opposed the motion and staff counsel stated no position either favoring 
or opposing the motion. 

With the exception only of the final errata transcript which can 
effect no substantive changes, the entire record has now been certified 
to us by the presiding examiner pursuant to paragraph (M) (vii) of the 
order accompanying opinion No. 296, issued on October 9, 1956, in these 
consolidated proceedings. 

The substantive issues presented for our determination, as out- 
lined in the opinion of the court remanding the proceedings to us (City of 
Pittsburgh, et al. v. Federal Power Commission, et al, 237 F.2d 741 
(CADC, 1956) are: (1) the effect of the proposed abandonment of the 
Little Inch pipeline upon future expansions of Texas Eastern; (2) the 
effect of the proposed reconversion of the Little Inch pipeline to a 
petroleum products carrier upon other petroleum products carriers; and 


1/ Chotin Towing Corporation, et al. 
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(3) the effect of reconversion with respect to considerations of national 


defense and the national policy against monopoly. 
[Order of March 11, 1957] 
[App. A to Pet. for Rev - 2] 

It is important to note at this juncture that these proceedings 
were begun more than 2-1/2 years ago upon application filed by Texas 
Eastern on July 26, 1954. While our previous determinaton to permit 
abandonment of the Little Inch pipeline in Docket No. G-2503 was under 
court review, Texas Eastern filed additional applications in Docket Nos. 
G-9784, et al., on December 16, 1955, requesting, among other things, 
authority to increase its main-line capacity by 255, 000 Mcf per day. 

At hearings consolidated with Docket No. G-2503 involving the remanded 
abandonment proceedings, Texas Eastern presented evidence of a system 
design assuming retirement of the Little Inch pipeline and related 
facilities (herein referred to as maximum facilities). Texas Eastern 
also presented evidence of a system design reflecting only certain 
minimum looping facilities, assuming the Little Inch pipeline and re- 
lated facilities were to be retained in gas service (herein referred to 

as minimum facilities. ) 

By order issued April 5, 1956, we segregated the issues into two 
parts -- Part A was to be limited to the issues related only to Texas 
Eastern's gas service without consideration of the public policy questions 
involved in Texas Eastern's proposed products service; Part B was to 
be limited solely to the public policy matters arising out of the proposed 
operation of the Little Inch pipeline as a carrier of petroleum products. 
In our opinion No. 296 and the acompanying order issued on October 9, 
1956, we found with respect to natural-gas operations only that the 
public convenience and necessity permitted the retirement requested 
and required construction and operation of the maximum facilities less 
the Hampton, Arkansas, and Newton, Texas laterals, and the Booth 
Compressor Station. However, at that time we authorized only the 


construction and operation of the minimum facilities pending our 





[Order of March 11, 1957] 
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determination with respect to Part B. No review was sought of our 
determination in Opinion No. 296 which has now become final. 
The record shows that Texas Eastern is scheduled to begin its 


expanded operations with its minimum facilities on September 1, 1957. 


The record also indicates that if Texas Eastern were permitted to 
construct and operate its maximum facilities, envisioning the retire- 
ment of the Little Inch pipeline from natural-gas service, it would 
achieve an estimated annual savings in its cost of service of approxi- 
mately $4,000,000. This savings should enure to benefit of the ultimate 
consumers at the earliest date if we should authorize the maximum 
facilities. Cf. Alabama-Tenneseee Natural Gas Company v. Federal 
Power Commission, 203 F.2d 494, 496-497 (CA3, 1953); Colorado 
Interstate Gas Company v. Federal Power Commission, 209 F. 2d 717, 
722 (CA10, 1954), reversed on other grounds, 348 U.S. 492. The 
issues remaining for determination are matters of law and policy or 
ultimate conclusions to be drawn from differing hypotheses involving 
no questions of credibility of witnesses. The proceedings are 

[Order of March 11, 1957] 

[App. A to Pet. for Rev - 3] 
not of an accusatory nature. All parties have been afforded full oppor- 
tunity to present testimony with respect to the issues. Clearly, the 
questions presented are within the Commission's expert competency 
to decide in the first instance. Cf. Colorado Interstate Gas Company v. 
Federal Power Commission, supra. 

Furthermore, failure to omit the intermediate decision would 
result in additional delay of a decision in proceedings which have been 
pending for more than 2-1/2 years. Such a delay would postpone 
potential savings at the rate of $4, 000, 000 annually if the adandonment 
should be finally authorized. Additionally, it would foreclose savings 
in construction costs which might accrue through utilization of the 
same construction crews and contractors for the construction of maximum 
and minimum facilities. 
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We must not be understood as expressing any opinions regarding 
any ultimate determinations relative to the merits of the substantive 
issues remaining before us but, on the basis of the foregoing, we find 
that due and timely execution of our functions imperatively and un- 
avoidably requires that final determination of the substantive issues 
should be made as expeditiously as possible in the circumstances. 
Only by so doing will we be able to resolve the basic issues presented 
to the end that the interests of all persons affected and the public will 
be protected. 

The Commission finds: 

Due and timely execution of the functions of the Commission 
imperatively and unavoidably requires that the intermediate decision 
procedure be omitted in these consolidated proceedings. 

The Commission orders: 

(A) The intermediate decision procedure in these consolidated 
proceedings be and the same hereby is omitted. 

(B) The dates heretofore fixed by the presiding examiner for 


the filing of briefs shall be and remain the same. 
By the Commission. 


/s/ Joseph H. Gutride, 
Secretary. 


[App. B to Pet. for Rev. - 6, 7] 
[App. B to Pet. for Rev. - 6] 


PETITION FOR REHEARING OF COMMISSION'S 
ORDER OMITTING INTERMEDIATE DECISION 
PROCEDURE 


(Filed March 26, 1957) 
1/ 


Come now Chotin Towing Corporation et al,—' referred to 
herein as Barge Intervenors, and respectfully submit this petition for 
rehearing of the order of the Federal Power Commission ("Commission") 
issued March 11, 1957, omitting the intermediate decision procedure, 
and in support thereof allege and present the following: 

1. There was neither (a) sufficient evidence in the record, nor 
(b) adequate findings in the Commission's order issued March 11, 1957, 
to support or warrant its order. 

Its ultimate finding is a formality not supported by the remainder 
of the Commission's order. 


1/ _—_‘Chotin Towing Corporation; Greenville Towing Company, Inc.; 
The Comet River Company; G. W. Gladders Towing Company, Inc.; 
Walter G. Houghland, Inc; Industrial Marine Service, Inc.; Ingram 
Barge Co.; Lea River Lines, Inc. 


[App. B to Pet. for Rev - 7] 

2. The order is contrary to law in that it fails to provide basic 
requirements of the administrative process as set forth in section 8 of 
the Administrative Procedure Act, as amended (5 U.S.C. sec. 1007). 

3. Said statutory provision fundamentally requires that the 
officer who presided at the hearing shall either make the initial decision 
in the case, or shall make a recommended decision to the agency (here, 
the Commission) before the agency makes an initial decision. 

We submit that the possible exception provided further in section 
8 of Said Act in rule making or determining applications for initial 
licenses is inapplicable to the application of Texas Eastern Trans- 
mission Corporation ("Texas Eastern") pursuant to section 7(b) of the 
Natural Gas Act as amended, for permission to abandon natural gas 
service on part of its "Little Inch" (20-inch) pipeline and to withdraw 
said facility from natural gas service. 


[Petition for Rehearing] 
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Determination of said application involves neither rule making 
nor determining an application for initial license. The Commission 
is without statutory authority to omit the intermediate decision 
procedure. 

Such void of statutory authority cannot be filled by action of 
either Texas Eastern and/or the Commission in consolidating the 
proceeding on the application for abandonment with a proceeding 
involving either rule making or the determination of an application 
for initial license. 

[Petition for Rehearing] 
[App. B to Pet. for Rev. - 8] 

Texas Eastern has filed an application pursuant to section 7(c) 
of the Natural Gas Act, as amended, for a Certificate of Public 
Convenience and Necessity to construct certain natural gas facilities 
and use them in interstate transmission of natural gas. We may assume, 
arguendo, that in a proceeding on such an application, taken and heard 
alone, the Commission has statutory authority to omit the intermediate 
decision procedure. 

However, Texas Eastern's application under section 7(b) of the 
Natural Gas Act is for permission to abandon existing facilities, and 
to abandon them only upon the completion of the construction of new 
facilities with respect to which it seeks its certificate of public con- 
venience and necessity. 

As already indicated we submit that as to such application to 
abandon facilities, the Commission cannot omit the intermediate 
decision procedure. 

4. In this application for abandonment there does not exist the 
possibility which may exist in the case of initial licenses, that until 
such license is granted there is a whole category of service that is 
not available to the public. 





[Petition for Rehearing] 
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In this regard we call attention to the Commission's order issued 
April 16, 1956, in this very docket G-2503: "Texas Eastern by its 
application in Docket No. G-2503, did not, nor does it now, request 
authority to serve any new markets, to serve additional gas to any 
existing markets, or to increase delivery facilities to any existing 
customers.” 15 F.P.C. 1295, 1296 (prelim. print). 

[Petition for Rehearing] 
[App. B to Pet. for Rev. - 9] 

5. Section 8 of the Administrative Procedure Act further 
provides that even, say, in a case involving the application for initial 
license, where the agency may dispense with the requirement that the 
presiding officer shall make the intermediate decision or recommended 
decision, in lieu thereof either a tentative decision shall be issued by 
the agency, or a decision shall be recommended by one of the agency's 
responsible officers" other than the presiding officer. 

The omission of all of the foregoing procedures is possible under 
the said matter only in a case "in which the agency finds upon the re- 


cord that due and timely execution of its functions imperatively and 


unavoidably so requires. 

6. There are several fundamental considerations of due and 
sound administrative procedure underlying this provision. 

One consideration is that the first decision (or recommended 
decision) shall reflect the expression of who has presided at the 
session of the hearing. 

This is partly ascribable to the fact that he is best able to for- 
mulate those elements of decision which may be governed in whole or 
influenced in part by the demeanor of the witnesses who testified. 

But that is not the only consideration. So far as that goes, it 
would be possible for the agency to assign other officers or assistants 
to audit the hearing and appraise the demeanor of the witnesses, but 
this is not permitted. 








,- [Petition for Rehearing] 
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> [App. B to Pet. for Rev. - 10] 

> There is no provision for waiving the initial or recommended 


decision of the presiding officer because in the agency's judgment 
issues of demeanor are not involved. 

An even more basic and fundamental consideration is the 
assurance that the first formulation even of a recommended dec ision 
shall be made by the judicial-type of presiding officer who is appointed 
to act as the presiding officer under the established system. Other 
provisions of the Administrative Procedure Act provide for a corps of 
presiding officers who are not subject to the ordinary administrative 
control of the agency, at least with regard to the crucial matters of 
qualification, employment, promotion and termination of application. 

The presiding officer is not involved in the ordinary admini- 
strative concerns of the agency. He has no contacts with all or any of 
the parties except in the course of hearings, as would a judge. 

A decision or recommendation by such an officer, who is 
identified as the author of the decision or recommendation, in essence 
attests that he has not only observed the demeanor of witnesses, to the 
extent he may find that relevant, but that this judicial-type officer 
personally studied the record, and personally has considered with care 
the briefs and contentions of the parties. 

Moreover, even in cases of rate-making or initial license where 
the initial or recommended decision is not rendered by thepresiding 
officer, there is a basic procedural 

[Petition for Rehearing] 
[App. B to Pet. for Rev. - 11] 
safeguard in the provision requiring either a tentative decision of the 
agency or the recommendation of a decision by one of the agency's 
responsible officers. 

It was the obvious conception of Congress that a deliberative and 
sound administrative process is not promoted by a system in which the 
record is theoretically presented to and considered in the first instance 





[Petition for Rehearing] 
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a) 


by the members of the board or commission constituting the agency. 
Congress was aware that the members of a board or commission are 
themselves required to devote their time and attention to many matters 
of policy, to the determination of a number of proceedings, and to some 
extent to administrative matters. Congress did not approve a system 
where as a practical matter the study of the record and analysis of 
complicated issues is made in the first instance by unseen and anonymous | 
assistants, who do not even offer that minimum assurance of careful and 
responsible analysis which is provided when a government officer is 
required to stand behind his analysis by signing his name thereto. 

The requirement that there be some initial document - whether 
an initial, recommended or tentative decision, prior to a decision by 
an agency, provides the minimum assurance of deliberative process of 
a focussing of issues before the agency, a focussing of argument by the 
parties involved, an apportunity to consider with more scope and parti- 
cularity those which were considered important in the initial document 
by the hearing officer or other responsible officer or by the agency itself. 

[Petition for Rehearing] 
[App. B to Pet. for Rev. - 12] 

All these requirements are of fundamental importance in assuring 
a deliberate and sound administrative process. 

7. It is not upon a mere balancing of issues and conveniences that 
these procedures can be omitted. 


Such omission is reserved only for the exceptional case of genuine 


crisis, as is indicated by the words "imparatively and unavoidably so 


requires." 

8. The considerations applicable to the instant case emphasize 
the importance of the Act's fundamental procedure. 

9. There is no warrant for the statement in the Commission's 
order issued March 11, 1957, referring to the issues for determination 
as “involving no questions of credibility of witnesses." 


The Commission undertook to characterize the issues in the case 
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without ever having before it the opening briefs of Texas Eastern and 
Barge Intervenors which were filed on the day the order was issued and 
certainly after it was prepared. 

Reference is here made to the brief filed by Staff Counsel, and to 
both the initial briefs and closing (or reply) briefs filed by Texas 
Eastern and Barge Intervenors, which have been lodged with the Com- 
mission's Secretary and with all parties, and they are incorporated here- 
in by reference. 

As those briefs show, this case does involve considerations of 
the credibility and responsibility of witnesses, and such considerations 
are not negatived even as to expert witnesses. 

[Petition for Rehearing] 
[App. B to Pet. for Rev. - 13] 

As undersigned counsel further submits in the briefs incorporated 
herein by reference, the responsibility of witnesses for Barge Inter- 
venors and lack of responsibility of witnesses for Texas Eastern is 
established not only by the record but also by their demeanor as 
witnesses. 

10. Indeed, the Commission in stating the issues of this case 
was apparently unaware of the issues of national transportation policy 
presented by Barge Intervenors. \ 

11. In this case Staff Counsel's brief filed on May 8, 1957, makes 
clear that Staff Counsel supports Texas Eastern's application and con- 
tests the position of Barge Intervenors. The fact that this is sucha 
contested case emphasizes the importance of maintaining all basic 
procedural safeguards. 

Moreover, as set forth in our reply brief, we respectfully sub- 
mit that the Staff Counsel's Brief is a one-sided and distorted presen- 
tation of the issues. 

12. As to the Commission's determination in Opinion No. 296, 
finding that Texas Eastern's applications as modified will result in a 
saving in cost of natural gas service, that is not final and is not 
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acquiesced in by Barge Intervenors. The Commission has not entered 
any order on the basis of such finding, except of course the order 
directing the hearing to continue. If any order is entered on the basis 
of such finding, rehearing and review will be sought. 

13. Even if there is such a saving in cost of natural gas service, 
the Commission has not indicated - and it cannot 


{Petition for Rehearing] 
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possibly show - how a delay in entering an order in Docket G-2503 will 
affect rates or otherwise affect customers and consumers of natural gas. 
If anything Texas Eastern's determination is obviously to avoid a rate 
increase proceeding while Docket G-2503 is pending. Unless and until 
it initiates such a rate increase, the saving in cost of service will not 
affect rates. 

14. There are no facts in the record, and no finding by the 
Commission, of any specific, substantial, saving in rates or otherwise 
which will inure to the advantage of the public by omitting the inter- 
mediate decision procedure. The mere assertion that construction of 
further facilities can be done more economically sooner rather than 
later is not basis for omitting part of the basic administrative process 
for determining whether or not to permit the pertinent abandonment. 

15. The Commission did not even find, and we submit that there 
would be no basis for a finding, concluding that omitting the inter- 
mediate decision procedure will expedite the date of its final decision 
in Docket G-2503. 

The Commission has expertise in natural gas matters. But this 
case involves the interrelationship of such matters, as to which the 
Commission is expert, with numerous other matters as to which the 
Commission is not expert, including e.g. issues relating to the petroleum 


industry, the barge industry, and the antitrust laws. 
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Indeed as to Such issues we submit that the Presiding Examineh, 
by reason of his presiding at the hearing and studying the numerous ex- 
hibits in Part B, is best informed of all the persons to whom the Com- 
mission can turn for enlightenment. 

Permitting the Presiding Examiner to render a decision or 
recommendation which will both enlighten the Commission and focus 
the issues is not only in accordance with sound procedure but will save 
time in the long run. 

16. Haste makes waste. The Commission refers to a delay of 
2-1/2 years. The errors of the Commission which required the re- 
mand suggest, if anything, that the Commission should emphasize 
sound procedure rather than plunging into a complex and difficult 
proceeding without the fullest consideration. 

17. The Commission's Opinion No. 296 shows, inadvertently, 
that even on October 9, 1956, the Commission had decided to omit the 
intermediate decision procedure. The addition of the formal statutory 
finding in the order issued March 11, 1957, is not sufficient predicate 
for that order. Neither the record, nor the rest of the order of March 
11, 1957, and considerations discussed therein, are adequate to 


[Petition for Rehearing] 
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support either the formal statutory finding or the omission of the inter- 
mediate decision procedure. 


Respectfully submitted, 


/s/ Harold Leventhal 
Counsel for Chotin Towing Corp., 
et al, Barge Intervenors 


March 26, 1957 


[App. B to Pet. for Rev. - 17] 
[Certificate Of Service] 
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[App. B. to Pet. for Rev. - 1] 
APPEAL OF BARGE INTERVENORS FROM ACTION 
OF THE SECRETARY IN REJECTING PETITION FOR 
REHE ARING OF THE COMMISSION'S ORDER OMITT- 
ING INTERMEDIATE DECISION PROCEDURE, AND 
PETITION THAT COMMISSION REINSTATE THE 
INTERMEDIATE DECISION PROCEDURE 

(Filed April 1, 1957) 


Come now Chotin Towing Corporation et al, 1/ 


herein, by their counsel, and respectfully appeal to the Federal Power 


Barge Intervenors 


Commission ("Commission") from the action of the Secretary rejecting 
and returning their petition for rehearing of the Commission's order 
omitting intermediate decision procedure and in any event barge inter- 
venors petition the Commission to reverse and vacate its said order 
of March 11, 1957, and in support thereof the following is submitted 
and alleged: 

1. On March 26, 1957, Barge Intervenors filed in the Office of 
the Secretary of the Commission twenty copies of their Petition 


1/ Chotin Towing Corporation; Greenville Towing Company, Inc.; 
The Comet River Company; G. W. Gladders Towing Company, Inc.; 
Walter G. Houghland, Inc.; Industrial Marine Service, Inc. ; Ingram 
Barge Co.; Lea River Lines, Inc. 


[App. B to Pet. for Rev. - 2] 
for Rehearing of Commission's Order Omitting Intermediate Decision 
Procedure. 

2. The Honorable J. H. Gutride, Secretary of the Commission, 
returned to undersigned counsel a copy of said Petition for Rehearing 
with a letter, dated March 29, 1957, reading as follows: 

"Dear Mr. Leventhal: 

"The petition for rehearing of Commission's order omitting 

intermediate decision procedure submitted by you for filing 

on March 26, 1957 in the above-designated matter is hereby 

rejected and returned. There is no provision under the 

Commission's rules (see Section 1.30(e) for the kind of 

petition which you submitted. 


. ay’ 


? 
3 
wv 
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Very truly yours, 


ss/ J. H. Gutride 
Secretary" 


3. The petition for rehearing filed March 26, is physically 
attached hereto, made a part hereof and incorporated herein by 
reference. 

4. A basic procedure set forth in the Administrative Procedure 
Act (of initial or recommended decisions by the Presiding Examiner) 
not only provides safeguards to the parties, but also improves the 
administrative process. 

Under that basic procedure, the time of the agency (here, the 
Commission) is not taken up by analysis of a long and complex 

[Appeal of Barge Intervenors | 
[App. B. to Pet. for Rev - 3] 
record in the first instance. Instead the Commissioners have more 
time to deliberate and ponder the fundamental and policy issues in all 
the matters before them. The Commission needs thinking time for 
such basic issues. 

If the Commission also undertakes the initial analyses of long and 
complex records, it will fail to do justice to either or both of its assumed 
tasks. 

2. But though assurance of such thinking time for the 
Commissioners is desirable and important, surely it is not to be 
achieved by failing to accept and consider a petition calling attention 
to defects and difficulties in the order issued by the Commission and 
seeking reconsideration thereof. 

6. We submit that our petition filed March 26, 1957 was properly 
filed under the Commission's Rules as a petition for rehearing. But 
whether or not it is provided for under the Rules it is inherent in the 
administrative process that a party should be able to file a petition for 
rehearing and reconsideration of an order omitting the intermediate 


decision procedure. 
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7. Section 1.30(e) of the Commission's Rules of Practice and 
Procedure provides: 
"(e) Rehearing only of final decisions. No application 
for rehearing, provided for by the statute under which 
a proceeding is intimated and conducted, will be enter- 
tained by the Commission until a decision is issued and 
becomes final under the provisions of this section." 
8. Section 1.30(e) prevents applying for rehearing of an inter- 
mediate, or tentative decision. Section 1.30(e) is to be read in 
conjunction with Section 130 (d): 


[Appeal of Barge Intervenors ] 
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'(d) Final decisions. All decisions of the Commission 


shall be final (subject only to application for rehearing 
provided for by the statute under which the proceeding 
is initiated and conducted), except tentative decisions 
that may be issued in rule-making or determining 
applications for initial licenses as herein provided. 
Final decisions shall include: * * * " 

9. Where a Commission order is about to go into effect -- unless 
it is reconsidered and reversed -- obviously a petition to obtain such 
reconsideration must lie. That is a fundamental and inherent require- 
ment of the administrative process and any rule purporting to deny the 
possibility of filing such petition is arbitrary and unlawful. 

10. The right of barge intervenors to file their petition for re- 
hearing of the Commission's order issued March 11, 1957 omitting the 
intermediate decision procedure provided, it is provided: -- 

(a) by fundamental requirements of the administrative 
process, which cannot validly be ignored by any rule. 
(b) by Sections 1.30(d) and (e), when correctly inter- 
preted to avoid any arbitrary disregard of such funda- 
mental requirements. 
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(c) by Section 19(a) of the Natural Gas Act, as amended, 
15 U.S.C. 717r(a). Section 19(a) provides: 

"Any person, State, municipality, or State 
commission aggrieved by an order issued by the 
commission in a proceeding under this act to 
which such person, State, municipality, or State 
commission is a party may apply for a rehearing 
within thirty days after the issuance of such order." 

Barge intervenors are aggrieved by the Commission's order 
issued March 11, 1957, which dispenses with a fundamental 

[Appeal of Barge Intervenors | 

[App. B to Pet. for Rev. - 5] 
protection in the administrative process, as set forth more fully in their 
petition for rehearing filed March 26, 1957, and incorporated herein by 
reference. 

WHEREFORE, it is prayed (a) that the Commission reverse the 
action of its Secretary dated March 29, 1957, and proceed to accept 
and consider the petition for rehearing filed by barge intervenors on 
March 26, 1957, and (b) that in any event the Commission, upon 
further consideration of its order issued March 11, 1957, reverse 
that order and direct the Presiding Examiner to file his report 
containing an initial decision, or if the Commission so orders, 


containing a recommended decision. 


/s/ HAROLD LEVENTHAL 
Counsel for Chotin Towing 
Corp., et al, Barge Intervenors 


April 1, 1957 
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ORDER FIXING DATE FOR ORAL ARGUMENT, RE- 

OPENING RECORD, AND GRANTING AND DENYING 

REQUESTS TO INCORPORATE ADDITIONAL EVIDENCE 
INTO RECORD 


(Issued April 16, 1957) 

The Chotin Towing Corporation, et al. (Barge TitecyeaGunNee on 
February 6, 1957, at the close of the hearing in the above entitled 
matters, requested oral argument in connection therewith, which 
request was certified to the Commission by the Trial Examiner on 
February 11, 1957. 

The intermediate decision procedure in the above captioned 
proceeding has been omitted by our order issued March 11, 1957, after 
consideration by us of the record, on motion made at the close of the 
hearing by Texas Eastern Tranmission Corporation (Texas Eastern. ) 

Thereafter, on March 26, 1957, the Barge Intervenors filed a 
petition for a rehearing of the Commission's order above referred to 
omitting the intermediate decision procedure. In relation thereto the 
Secretary of the Commission rejected on March 29, 1957, said petition 
for rehearing and in so doing advised counsel for the Barge Intervenors 
that the Commission's Rules of Practice and Procedure does not pro- 
vide for the filing of said petition. 2/ 

On April 1, 1957, the Barge Intervenors by their counsel filed 
an appeal from the action of the Secretary of the Commission requesting: 


1/ Chotin Towing Corporation; Greenville Towing Company, Inc.; The 
Comet River Company; G. W. Gladders Towing Company, Inc.; Walter 
G. Houghland, Inc. ; Industrial Marine Service, Inc.; Ingram Barge Co.; 
Lea River Lines, Inc. 


2/ See subparagraph (e) of Section 1.30 and subparagraph (a) of 
Section 1.34 of the Commission's Rules of Practice and Procedure. 


xg x 4 
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xy Ber 


(a) that the Commission reverse the action of its Secretary 

“ dated March 29, 1957, and proceed to accept and consider the 
petition for rehearing filed by barge intervenors on March 26, 
1957, and (b) that in any event the Commission, 

» [Order Fixing Date, etc. ] 
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upon further consideration of its order issued March 11, 1957, 

reverse that order and direct the Presiding Examiner to file 

his report containing an initial decision, or if the Commission 

so orders, containing a recommended decision. 

Commission staff counsel on March 22, 1957, filed a petition to 
reopen the record and receive in evidence as a part thereof certain 
letters contained in the Commission's files bearing upon national de- 
fense planning. 

American Pipe Line Corporation (American), an intervener herein, 
on March 21, 1957, filed a motion to reopen the record and receive "new 
evidence" relating to its proposed petroleum pipeline project with re- 
spect to the transportation of oil. 

Barge interveners on April 2, 1957, filed a pleading which was 
entitled: "COMBINED PETITIONS AND RESPONSES OF BARGE INTER- 
VENORS PERTINENT TO SUBJECT OF REOPENING THE RECORD * * + 3/ 

The petition of staff counsel to reopen the record has not been 
opposed by the various parties participating in this proceeding who have 
expressed any views in that regard. 

Motion of American is opposed by staff counsel, Texas Eastern, 
and Public Service Electric and Gas Company. 


37 CONSISTING OF: 

(1) SUPPLEMENT TO RESPONSE TO PETITION OF STAFF 
COUNSEL 

(2) ACQUIESCENCE IN PETITION OF AMERICAN PIPE LINE CO. 

(3) PETITION TO INCLUDE INTERIOR DEPARTMENT REPORTS 

. OF BARGE MOVEMENT FOR DECEMBER 1956 THROUGH 

FEBRUARY 1957 AND 

(4) APPLICATION FOR ORDER PERMITTING SUPPLEMENTARY 
BRIEFS TO CONSIDER EVIDENCE RECEIVED. 
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Staff counsel's motion refers to a letter written by the Chairman 
of this Commission to the Honorable Arthur S. Flemming, Director of 
the Office of Defense Mobilization, and a reply thereto by Mr. Flemming 
with which answer was enclosed a copy of a letter reflecting the views 
of the Honorable Fred A. Seaton, Secretary of the Department of 
Interior, regarding the abandonment of the Little Inch line from gas 
service and its reconversion and utilization as a carrier of petroleum 
products. 

The motion of American relates to a memorandum issued March 
14, 1957, by the Office of Defense Mobilization, entitled "MEMORANDUM 
OF AMERICAN PIPE LINE CORPORATION'S APPLICATION FOR LOAN 
GUARANTEE" (Release No. 575). The memorandum referred to deals 
principally with the proposal of American to construct a petroleum pipe- 
line project and the potential conversion by Texas Eastern of the Big 


Inch pipeline. The matter here for consideration, 


[Order Fixing Date, etc. ] 
[App. C to Pet. for Rev. - 3] 


among other things, is the abandonment of the Little Inch line from gas 


transportation to its utilization as a carrier of petroleum products, and 
is not the subject matter of the aforementioned memorandum. 

Barge Interveners, by its combined "PETITION AND RESPONSES", 
filed April 2, 1957, agree that the data referred to in the petition of staff 
counsel, namely, the letter of the Secretary of Interior, dated February 
16, 1957, and the letter of the Director of Defense Mobilization dated 
February 21, 1957, should be admitted in evidence, acquiesces in the 
request that the release issued March 14, 1957, No. 575 over the signa- 
ture of Mr. Flemming, Director of the Office of Defense Mobilization, 
referred to in the motion of American, be made a part of the record and 
in addition the Barge I terveners seek to have incorporated into the 
record certain monthly reports of the Department of Interior, Office of 
Oil and Gas, entitled "SUMMARY OF TANKER AND BARGE COMMERCIAL 
SHIPMENTS (OCR-1) IN BARRELS FROM GULF COAST" for the months 
of December 1956, January 1957, and February 1957. 
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Further, the Barge Interveners seek to have introduced into 
evidence a tabulation derived from the aforementioned reports designated 
"APPENDIX A." Barge Interveners also request opportunity to file a 
supplementary brief or memorandum in relation to the aforementioned 
matter. 

Texas Eastern on April 9, 1957, filed its answer to the pleading 
above filed by the Barge Interveners on April 2, and objects to the re- 
opening of the record for the purpose of admitting the monthly reports 
of the Department of Interior (OCR-1) for the months of December 1956, 
January 1957, and February 1957. In addition, Texas Eastern is opposed 
to the request of Barge Interveners for permission to file supplementary 
briefs. In said answer Texas Eastern also reiterated that it opposes the 
admission in evidence of the release of the Director of Defense Mobili- 
zation dated March 14, 1957, heretofore referred to. 

Texas Eastern in its answer filed on April 1, 1957, to the petition 
of staff counsel to reopen the record, it requests that the petition of 
staff counsel be granted or, in the event any objection to said petition 
be filed by any other party to the proceedings, said petition be denied. 
No objection has been filed. 

In the light of the importance of these proceedings and their re- 
lation to a proper administration of the Natural Gas Act, we are of the 
opinion that oral argument should be had and we will so order and grant 
such other relief as hereinafter provided. Further, in view of the fact 
that we are affording opportunity for oral argument before the Commis- 
sion, we will deny Barge Interveners' request for permission to file 
supplementary briefs. 


[Order Fixing Date, etc. ] 
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The Commission orders: 

(A) Oral argument be had before the Commission on May 6, 1957, 
at 10:00 a.m. (EDST) in a hearing room of the Federal Power Commis- 
sion, 441 G Street, N. W., Washington, D. C., concerning the matters 


involved and the pending issues presented in the above-entitled consoli- 


dated proceedings. 
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(B) Each party to the proceedings desiring to participate in the 
oral argument shall notify the Secretary of the Commission, aon or 
before April 24, 1957, of such intention and of the amount of time re- 
quested for presentation of argument. 

(C) The motion of American Pipe Line Corporation, filed on 
March 21, 1957, be and the same is hereby denied. 

(D) The petitions of staff counsel and Barge Interveners to re- 
open the record for the purpose of receiving additional evidence be 
and the same are hereby granted. 

(E) The record in these proceedings be reopened for the limited 
purpose of receiving into the record the following designated documents 
contained in the formal files in Docket Nos. G-2503, et al., by reference 
to the files of the Commission: 

(i) The Commission's letter of November 16, 1956, to the 
Honorable Arthur S: Flemming, and his reply of February 21, 1957, and 
the enclosure in connection therewith from the Honorable Fred A. Seaton, 
Secretary of the Department of Interior, dated February 16, 1957. 

(ii) Appendix A attached to the petition of Barge Interveners filed 
April 2, 1957, entitled: "BARGE MOVEMENTS OF CLEAN PETROLEUM 
PRODUCTS FROM DISTRICT 3 ORIGINS TO MISSISSIPPI RIVER DIS- 
TRICTS 1 and 2 DERIVED FROM ATTACHED REPORTS OF DEPARTMENT 
OF INTERIOR FOR MONTHS OF DECEMBER, 1956 - FEBRUARY 1957 
INCLUSIVE"; also, three sheets, being the monthly reports of the De- 
partment of Interior, Office of Oil and Gas, for December 1956, January 
1957, and February 1957, captioned: "SUMMARY OF TANKER AND 
BARGE COMMERCIAL SHIPMENTS (OCR-1) IN BARRELS FROM GULF 
COAST." 

(F) The request by Barge Interveners to file supplementary briefs 
or memorandum in relation to the documents referred to in subparagraph 
(ii) of paragraph (E) be and the same is hereby denied. 

(G) The appeal of the Barge Interveners filed April 1, 1957, from 
the action of the Secretary of the Commission be and the same is hereby 
denied, and the action of the Secretary is affirmed. 


By the Commission. /s/ Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Jerome K. Kuykendali, Chairman; Frederick Stueck 
Commissioners: and William R. Connole. 
In the Matters of ) Docket Nos. G-2503, G-9784, 


Texas Eastern Transmission G-9785, G-9786 


Corporation 
and 


Texas Eastern Penn-Jersey Trans- Docket No. G-9787 


eee eee ee eee Se” 


mission Corporation 
ORDER REOPENING, CONSOLIDATING PRO- 
CEEDINGS, AND PRESCRIBING PROCEDURE 
(Issued April 5, 1956) 

The United States Court of Appeals for the District of Columbia, 
on March 8, 1956, set aside our order accompanying Opinion No. 282 
in Docket No. G-25032/ , which permitted Texas Eastern Transmission 
Corporation (Texas Eastern) to retire from natural gas service that 
portion of its original Little Inch system which extends from Baytown, 
Texas, to Moundsville, West Virginia, and authorized Texas Eastern 
to construct facilities to replace the service provided by the Little 
Inch. These included a pipe line connecting its existing system in the 
vicinity of Beaumont, Texas, with its existing 30" pipe line at 
Kosciusko, Mississippi, the installation of compression facilities on 
Said new pipe line, and the installation of new and additional compress- 
ion on its existing 30" pipe line between Kosciusko and Connellsville, 
Pennsylvania, at which point said 30" line interconnects with Texas 
Eastern's Oakford Storage Pool and its system extending east to the 
Eastern Seaboard. On March 27, 1956, we received from the Court 
of Appeals a certified copy of the Opinion and Judgment remanding the 


Y ay of Pittsburgh, et al. v. Federal Power Commission No. 
12899. FR eS ea ee Coe eet 
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case to us with directions to reopen the record in Docket No. G-2503 
for the purpose of conducting further proceedings consistent with its 
opinion. 

The Court of Appeals, in its opinion, required us, in determining 
the ultimate public convenience and necessity of the proposed project, 
to consider: 

(1) Relevant evidence concerning "the question of future expan- 

sion as affecting the public convenience and necessity." 2/ These 

questions as stated inthe Court's opinion relate to the economic 
effect of the retirement of Texas Eastern's Little Inch line upon 


future expansion of the Texas Eastern gas system. 


2/ Op. cit. supra., note 1, atp. 10. 


[Order of April 5, 1956 - 2] 
(2) Relevant evidence concerning (a) the effect of the proposed 
reconversion of the Little Inch upon petroleum products carriers, 
(b) the claims that reconversion may violate the national policy 
against monopoly expressed by the antitrust laws, and (c) national 
defense problems. 2 The Court directed us to consider these 
questions as affecting public convenience and necessity in connec- 
tion with the proposed conversion of the Little Inch to a products 
system even if we should find that the public convenience and ne- 
cessity permitted the proposed retirement of the Little Inch from 
the standpoint of its natural gas service. 
On July 1, 1955, we issued an order amending our order issuing 
a certificate to Texas Eastern, in Docket No. G-2503, and authorized 
Texas Eastern to construct a 30" pipe line between Beaumont, Texas 
and Kosciusko, Mississippi, instead of the 24" pipe line previously 
authorized. On August 12, 1955, we granted a limited rehearing 


3/ Op. cit. supra., note 1, at p. 16. 
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relating to said amendatory order. Such rehearing was held on Septem- 
ber 14 and 16, 1955. Disposition of this matter has been withheld 
pending the outcome of the litigation above described. 

On December 16, 1955, Texas Eastern filed, in Docket No. 
G-9784, a request for authority to expand its natural gas system by 
approximately 250, 000 Mcf per day, and to lease and operate other new 
facilities proposed to be constructed by Texas Eastern Penn-Jersey 
Transmission Corporation (Penn-Jersey) in Docket No. G-9787. The 
purpose is to satisfy alleged consumer demands for that quantity of 
gas. 

Briefly, the facilities requested by Texas Eastern are: 

(1) A new 30" pipe line system extending south from Beaumont, 

Texas, to the United States-Mexican border near McAllen, 

Texas; and, 

(2) New and additional compression on its 30" pipe line ex- 

tending from Beaumont to Kosciusko, which we authorized in 

Docket No. G-2503, and new and additional compression and 

approximately 530 miles of 30" loop line on its existing 30" 

line between Kosciusko and Connellsville. 

Texas Eastern also applied, on December 16, 1955, in Docket 
No. G-9785, for authorization to import natural gas from Mexico, and, 
in Docket No. G-9786, for a permit to import such gas in accordance 
with Executive Order No. 10485. Such imported gas allegedly represents 
a substantial portion of the gas supply said to be available for its 
250, 000 Mcf per day expansion. 


[Order of April 5, 1956 - 3] 
Penn-Jersey is a subsidiary of Texas Eastern which owns but 
does not operate a pipe line system interconnected with Texas Eastern's 


system. Texas Eastern operates this system as an integral part of its 
own system. Penn-Jersey's application, in Docket No. G-9787, requests 
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authority to construct certain facilities to be leased to and operated by 
Texas Eastern, and to be used by Texas Eastern to transport and de- 
liver that portion of the additional gas moving East from Texas Eastern's 
Oakford Storage Pool in western Pennsylvania to the Eastern Seaboard. 

Pursuant to our notice dated February 16, 1956, these four 
dockets were consolidated and hearings were held on March 19-23, 1956, 
at which Texas Eastern presented its complete direct case. The 
Examiner granted a recess until April 16, 1956, to permit the parties 
to prepare for cross-examination. 

Upon receipt of the certified opinion and judgment from the Court 
of Appeals, we directed the Examiner to certify to us the record in 
Docket Nos. G-9784, et al., in order that we might determine the nature 
and extent of the relationship, if any, between the remanded Docket No. 
G-2503 and said Docket Nos. G-9784, et al. 

We find the evidence tendered and to be tendered in Docket G-9784, 
et al. to be material to our determination of the issues in Docket G-2503 
for the following reasons: (1) The Court of Appeals directed us to in- 
quire into the relative cost of carrying a given quantity of gas from Texas 
to the Appalachian region on alternative hypotheses: (i) that Little Inch 
is a part of the system, (ii) that Little Inch has been abandoned. (2) 

If we grant a certificate in G-9784, the evidence of gas operations here- 
tofore tendered in G-2503 will be of little value since it no longer will 
present an accurate picture of Texas Eastern's anticipated gas opera- 
tions. (3) Texas Eastern in G-9784 proposes to employ for expansion 
purposes the facilities authorized in G-2503 even if we should deny per- 
mission to abandon the Little Inch in G-2503. (4) The looping facilities 
proposed by Texas Eastern in G-9784 are admittedly excessive if we 
deny permission to abandon in G-2503. Texas Eastern has already ten- 
dered evidence in G-9784 et al. of a comparative case retaining the 


4/ Op. cit. supra., note 1, atp. 17 
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Little Inch in gas service and employing what it refers to as minimum 
looping facilities. Thus, if a certificate is to be granted in G-9784, the 
issue in G-2503 shifts from a comparison between (a) a system employ- 
ing the Little Inch and a system eliminating the Little Inch and employing 
the facilities authorized in G-2503, to a comparison between (b) a 
system employing the Little Inch and the minimum looping facilities 
and a system eliminating the Little Inch and employing all the looping 
facilities proposed in G-9784. 

Further, the direct evidence already offered by Texas Eastern in 
Docket No. G-9784, et al., comprises evidence of the type which the 
Court of Appeals has directed us to consider in Docket G-2503. We 
therefore determine that the proceedings should be consolidated. 


[Order of April 5, 1956 - 4] 

We are fully cognizant of the fact that consolidation of these 
dockets will extend the time required for hearings and for our considera- 
tion of the issues. We also are aware that Texas Eastern's customers 
assert an urgent need for the approximately 250, 000 Mcf per day of 
additional gas proposed to be sold herein and for prompt decision by us 
in order that they may attempt to replace this gas by gas from other 
sources or restrict additional sales before the heating season of 1957-58 
if this certificate should be denied. In addition, certain of Texas 
Eastern's gas supply contracts are subject to cancellation if it has not 
secured a certificate of public convenience and necessity from us by 
specified dates, the earliest being September 1, 1956. 

We do not now make any finding regarding the validity of the 

asserted demands for additional gas. We do find, however, that it is 
incumbent upon us to pass upon the propriety of those demands and 
Texas Eastern's proposal to supply them at the earliest possible moment, 
and prevent if possible the denial of satisfaction of those asserted con- 
sumer needs by reason of the mere passage of time. Proper discharge 
of our duties under the Natural Gas Act requires us to specify procedures 
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designed to secure the most expeditious disposition possible of these 
consolidated matters, preserving at the same time the rights of all 
parties. 

Texas Eastern asserts, and has tendered evidence designed to 
prove, that its expansion program and the facilities heretofore authori- 
zed in Docket G-2503 are required by the public convenience and neces- 
sity even though it is not permitted ultimately to retire the Little Inch 
from gas service. Thus its Exhibit No. 2 presents a system design 
reflecting the facilities prayed for in the applications assuming the 
retirement of the Little Inch, and its Exhibit No. 52 presents a system 


design of reflecting only certain "minimum looping facilities" 


between Beaumont and Connellsville, assuming the Little Inch is re- 
tained in gas service. The proposed pipe line extension to the Mexican 
Border and Penn-Jersey facilities are the same in either event. Evi- 
dence pertaining to the capital and operating costs of the system under 
each assumption likewise has been tendered. 

While the opinion of the Court of Appeals requires that we give 
concurrent consideration to the comparative evidence presented by 
Texas Eastern and others under such of the above assumptions in de- 
termining the economic effect of the retirement of the Little Inch upon 
future expansion of the Texas Eastern system, Section 7 (e) of the 
Natural Gas Act clearly empowers us to authorize "the whole or any 
part" of the facilities requested. We see no valid objection to our con- 
sidering the natural gas aspects of this comparative evidence separately 
from the consideration the Court directs us to give to the public policy 
questions relating to Texas Eastern's proposed products operation, 
since authorization of only the minimum facilities described above would 
require the retention of the Little Inch in gas service and prevent its 
use for products operation. 


5/ Described in Ex. No. 54. 
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It will be contrary to the interests of the public and the parties 
for us to hear protracted and controversial issues relating to products 
operations if we are to deny the abandonment on other grounds in any 
event. It is clear that if any certificate is to be issued before we have 
heard and determined the said question relating to products operations, 
it must be limited to such facilities as are required while the Little 
Inch is retained in gas service. 

We shall, therefore, direct that these consolidated proceedings 
be conducted in two parts, as hereinafter ordered. In Part A the record 
willbe limited to the issues raised by Texas Eastern's proposals in all 
consolidated dockets, insofar and only insofar as they relate to Texas 
Eastern's gas service, without consideration of the public policy 
questions related to Texas Eastern's proposed products service. Part 
B shall relate solely to the public policy matters arising out of the pro- 
posed operation of the Little Inch as a carrier of petroleum products. 
Upon conclusion of the hearing on Part A, the record shall be certified 
to us in order to determine: 

(1) Whether the public convenience and necessity require; 

(a) authorization to make the proposed sales to the 
proposed customers as requested in Docket No. G-9784; 

(b) the proposed importation of gas from Mexico, as 
requested in Docket Nos. G-9785 and G-9786, as being not 
inconsistent with the public interest; 

(c) the construction and operation of (i) the facilities 
previously authorized by our order and amendatory order 
in Docket No. G-2503, (ii) Texas Eastern's proposed "pipe- 
line extension" to the Mexican Border and the proposed 
"minimum looping facilities'' requested and described in 
Docket No. G-9784 and (iii) the proposed "Penn-Jersey 
facilities" requested in Docket No. G-9787; and, 
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(2) Whether, insofar as Texas Eastern's gas operations only 
are concerned, the public convenience and necessity permit the re- 
tirement of the Little Inch as requested in Docket No. G-2503, and 
require the construction and operation of the full looping facilities 
requested in Docket No. G-9784. 

In the event our determination under point (2) above should be 
adverse to Texas Eastern, there will be no need for further proceedings. 
If our determination should be favorable to Texas Eastern, we shall 
order a resumption of the hearings to consider any proper evidence. 
which may be offered by any proper party concerning the effect of 
Texas Eastern's proposed products service, pursuant to the instructions 
of the Court of Appeals. 


{Order of April 5, 1956 - 6] 
The Commission further finds: 

(1) The applications filed by Texas Eastern and Penn-Jersey in 
Docket Nos. G-9784, G-9785, G-9786, and G-9787, the case 
remanded to us by the Court of Appeals in Docket No. G-2503, 
and the limited rehearing in Docket No. G-2503 are interre- 
lated and should be consolidated for hearing. 

(2) It is necessary and appropriate in carrying out the provisions 
of the Natural Gas Act that the aforesaid matters be heard as 
expeditiously as possible, and due and timely execution of 
our functions imperatively and unavoidably requires that the 
procedure hereinafter prescribed should be followed so that 
our decision may be rendered with reasonable dispatch. 

(3) Good cause exists to reopen the proceedings in Docket No. 
G-2503 and to consolidate said proceedings with the proceed- 
ings in Docket Nos. G-9784, G-9785, G-9786, and G-9787. 

(4) It is reasonable and in the public interest and good cause 


exists for fixing the date of hearing in the proceeding in 
Docket No. G-2503 less than 15 days after publication of this 
Order in the Federal Register. 
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The Commission orders: 

(A) The proceedings in Docket No. G-2503 be and the same hereby 
are reopened and consolidated with the proceedings in Docket 
Nos. G-9784, G-9785, G-9786, and G-9787 for the purpose 
of hearing. 

The record in the proceedings in Docket No. G-2503 and the 
record in the proceedings in Docket Nos. G-9784, G-9785, 
G-9786, and G-9787 be and the same are hereby remanded 
to the Examiner. 
The further proceedings in Docket No. G-2503 be held con- 
currently with and as a part of the continuing hearings in 
Docket Nos. G-9784, G-9785, G-9786, and G-9787, commen- 
cing on April 16, 1956. 
The procedure in Part A at the consolidated hearing referred 
to above shall be as follows: 
(i) Applicants shall present any further direct testimony 
they may wish to offer as a result of this order; pro- 
vided that applicants shall notify the Examiner and 
all parties of their election, and apprise them of the 


[Order of April 5, 1956 - 7] 
general nature of any such evidence not less than three 
days before the resumption of the hearing. 
All parties shall be afforded an opportunity to cross- 
examine Applicants’ witnesses who have presented direct 
testimony in any of the consolidated dockets, limited 
to relevant and material matters affecting or affected by 
Texas Eastern's gas operations; provided, that if any 
party wishes to cross-examine Texas Eastern witnesses 
who appeared in Docket No. G-2503 but not in Docket Nos. 


G-9784, et al., with respect to matters permitted by the 


Opinion of the Court of Appeals and by this Order, such 
party shall request recall of such witnesses promptly upon 
the resumption of hearings herein, and the Examiner shall 


pass upon such request. 
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(iii) 


(iv) 


(v) 


(vi) 
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At the conclusion of such cross-examination, other par- 
ties shall be afforded an opportunity, in such order as 
the Examiner may prescribe, to present evidence rele- 
vant and material to Texas Eastern's gas operations, 
subject to such requirements as to advance service of 
exhibits and testimony as the Examiner may consider 
reasonably necessary to expedite the hearing. Follow- 
ing each party's presentation, the other parties shall be 
afforded an opportunity to cross-examine. 

After completion of such cross-examination, Applicants 
shall be afforded an opportunity to present rebuttal 
testimony, and their witnesses may be cross-examined 
with respect thereto. 

The Examiner shall conduct the hearings in as expedi- 
tious a manner as possible, with due regard for the 
rights of all parties. To that end, the Examiner, if 
circumstances arising during the hearing render it de- 
sirable in his opinion to do so, may vary the order of 
presentation specified above. 

Upon completion of all of the testimony referred to in 
subparagraphs (i) through (iv) hereof, the record shall 
be closed and certified to the Commission for decision 


as described hereinabove. 


(E) Insofar as facilities are concerned, our decision will not 


authorize in any event more than the construction and opera- 


tion of the minimum facilities required during the time the 
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Little Inch is retained in gas service. If further hearings 


are required after our decision, we shall provide for retention 
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of jurisdiction and set the date for such hearings in our 
order effectuating that decision. 


By the Commission. 


/s/ J. H. Gutride, 
Acting Secretary 
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OPINION NO. 296 

OPINION AND ORDER ISSUING CERTIFICATES 

UNDER SECTION 7 (e) OF THE NATURAL GAS 

ACT, AUTHORIZING IMPORTATION OF NATURAL 

GAS UNDER SECTION 3 OF THE. NATURAL GAS 

ACT, RECONVENING HEARING AND PRESCRIB- 

ING PROCEDURE. 

(Issued October 9, 1956) 
Texas Eastern Transmission Corporation (Texas Eastern) on 

July 26, 1954, filed in Docket No. G-2503 its application to abandon 
that portion of its Little Inch line extending from Baytown, Texas to 
Moundsville, West Virginia and certain compression facilities related 
thereto and requested authorization to construct and operate replace- 
ment facilities, principally including a compressor station at Beaumont, 
Texas, a 24-inch pipe line extending from Beaumont across South 
Louisiana to Kosciusko, Mississippi, and additional compression 
facilities along its existing 30-inch pipe line extending from Kosciusko 
to Connellsville, Pennsylvania. By order accompanying Opinion 282 
issued June 24, 1955, the application was granted. That order was 
amended on July 1, 1955 to authorize Texas Eastern to construct a 
30-inch pipe line in lieu of the 24-inch pipe line and to make certain 
changes in compression facilities. Subsequent thereto, upon appeal 
by the City of Pittsburgh, Chotin Towing Corporation and Greenville 
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Towing Company, Inc., the United States Court of Appeals for the 
District of Columbia Circuit on March8, 1956, set aside our order and 
remanded the matter "with directions to reopen the record for the 
purpose of conducting further proceedings consistent with" the Court's 
opinion. 

Texas Eastern, on December 16, 1955, in Docket Nos. G-9784, 
G-9785, and G-9786, and Texas Eastern Penn-Jersey Transmission 
Corporation (Penn-Jersey), in Docket No. G-9787, filed their appli- 


cations wherein the peak 
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day sales capacity of Texas Eastern was proposed to be increased by 
approximately 255, 000 Mcf, and additional sales and deliveries to 
certain existing and proposed customers were to be made. Texas 
Eastern proposed to lease from Penn-Jersey and to operate certain 
facilities as an integral part of the Texas Eastern system, and, pursuant 
to Section 3 of the Natural Gas Act, to import from Mexico up to 
200, 000 Mcf of natural gas per day and to secure a permit pursuant to 
Executive Order No. 10485 to construct and operate necessary facili- 
ties at the International Boundary to effect the importation. Pursuant 
to notice dated February 16, 1956, these four dockets were consoli- 
dated and hearings held on March 19, through March 23, 1956. The 
Commission by orders issued April 5, April 16, and July 6, 1956, 
permitted several different classes of parties to intervene: (1) exist- 


ing and proposed customers of Texas meaatern” (2) small 


1/ New Jersey Natural Gas Company, Philadelphia Electric Company, 
Elizabethtown Consolidated Gas Company, Public Service Electric and 
Gas Company, City Gas Company of New Jersey, The United Gas Improve- 
ment Company, Huntingdon Gas Company, Lewistown Gas Company, 
Pottsville Gas Company, Equitable Gas Company, Middle-Tennessee 
Utility District, National Gas & Oil Corporation, The East Ohio Gas 
Company, New York State Natural Gas Corporation, and the Peoples 
Natural Gas Company. East Tennessee Natural Gas Company intervened 
apparently in opposition to the proposed sale to Middle-Tennessee Utility 
District. Both of these parties subsequently formally withdrew from the 
proceedings. Additional intervenors, The Manufacturers Light and Heat 
Company, The Ohio Fuel Gas Company, and Texas Gas Transmission 
Corporation (all existing customers of Texas Eastern), limited their 
participation to clarification questions during the presentation of Texas 
Eastern's direct case. 
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municipalities” who also filed 7 (a) applications in separate dockets 
seeking allocations of gas from Texas Eastern; and (3) parties apparen- 
tly in opposition® to Texas Eastern's expansion program.— A recess 
was granted by the Examiner upon completion of Applicants' direct 


case until April 16, 1956. 





2/ Town of Flora, Mississippi, Town of Meadville, Mississippi, City 
of Bude, Mississippi, Village of Crossville, Illinois, City of Grayville, 
Illinois, and City of Pulaski, Tennessee. 


3/ Chotin Towing Corporation, Greenville Towing Company, Inc., The 
Comet River Company, G. W. Gladders, Towing Company, Inc., Walter 
C. Houghland Sons, Inc., Industrial Marine Service, Inc., Ingram Barge 
Company, Lea River Lines, Inc. (Barge Intervenors); American Pipe 
Line Corporation (American); National Coal Association, United Mine 
Workers of America, Fuels Research Council, Inc., Anthracite In- 
stitute, and The Chesapeake and Ohio Railway Company. (Coal 
Interests). 


4/ Additional parties permitted to intervene were the Independent 
Petroleum Association of America; Industrial Gas Supply Corporation 
(whose participation was limited to cross-examination of Witness Ring 
on matters relative to two gas purchase contracts underlying an ex- 
ceedingly small portion of Texas Eastern's reserved). Notices of inter- 
vention were filed by the Public Service Commission of the State of New 
York, the Pennsylvania Public Utility Commission, the Tennessee Pub- 
lic Service Commission, and the City of Memphis, Tennessee. The 
Deputy Attorney General for New Jersey entered an appearance during 
the course of the hearing, and an appearance for the Board of Public 
Utility Commissioners of New Jersey was entered by counsel for Public 
Service Electric and Gas Company (New Jersey) at the pre-hearing 
conference. Apart from the apparance of the Deputy Attorney General 
of New Jersey, the only state or city agencies which appeared during 
the course of the hearing were the Pennsylvania Public Utility Com- 
mission, whose counsel attended sessions during cross-examination 

of Texas Eastern's witnesses, and the City of Pittsburgh, which was 
represented at two sessions of the hearing and which adopted certain 
evidence offered by Barge Intervenors. 
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By order issued April 5, 1956, we reopened the proceedings in 
Docket No. G-2503 and consolidated it with the above proceedings. We 
had directed the Examiner to certify to us the record in the consoli- 
dated dockets. Upon examination thereof, we found that Texas Eastern 
has presented evidence of a system design assuming retirement of the 
Little Inch and related facilities (Exhibit No. 2) and also a system 
design reflecting only certain "minimum looping facilities" (Exhibit 
No. 52), between Beaumont, Texas and Connellsville, Pennsylvania, 
assuming the Little Inch and related facilities were retained in gas 
service. We noted that the proposed pipe line extension to the Mexi- 
can Border from Beaumont, Texas and the Penn-Jersey facilities 
would be the same in either event. 

Cognizant of the conclusions of the Court of Appeals and its 
directions to us, particularly with respect to relevancy and receipt of 
evidence proffered, we directed that the consolidated proceedings be 
conducted in two parts. Part A was to be limited tothe issues related 
only to Texas Eastern's gas service, without consideration of the public 
policy questions involved in Texas Eastern's proposed products service. 
Part B was to be limited solely to the public policy matters arising out 
of the proposed operation of the Little Inch pipe line as a carrier of 
petroleum products. We provided that in the event our determination 
under Part A was that insofar as Texas Eastern's gas operations only 
are concerned, public convenience and necessity would permit retire- 
ment of the Little Inch and required certification of the replacement 
facilities, we would then order a resumption of hearings to consider 
proper evidence offered by any party to the proceedings concerning the 
effect of such proposed products service as required by the Court of 
Appeals. 
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The record before us relates to Part A. Briefs have been filed 


and oral argument had before us on September 14, 1956. We are all of 


A 
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the opinion that the minimum facilities necessary to effect the in- 
creased sales capacity applied for by Texas Eastern and reflected in 
Exhibit No. 52 and No. 52A and as proposed in the motion to amend to 
conform to the proof and as hereinafter modified should be authorized 
and that a Permit pursuant to Executive Order No. 10485 should issue. 
Further, we are all of opinion that, with respect to gas operations 
only, public convenience and necessity permit the abandonment of the 
facilities as proposed in Docket No. G-2503, and that but for the neces- 
sity of considering evidence relevant to matters other than gas opera- 
tions as outlined in our order issued April, 5, 1956, respecting (1) the 
effect of the proposed reconversion upon carriers of petroleum products; 
(2) possible violations of the national policy against monopolies expressed 
by the anti-trust laws; and (3) matters of defense, we would at this time 
authorize the proposed abandonment and the construction and operation 
of the facilities as applied for, as modified in the motion to amend to 
conform to the proof and as hereinafter modified. 
Texas Eastern proposes in Docket No. G-2503 to retire a certain 
portion of its Little Inch system extending between Baytown, Texas, and 
Moundsville, West Virginia, along with certain attendant facilities, and, 
in lieu thereof, to construct certain other facilities which will connect 
Texas Eastern's existing system at Bueamont, Texas, with its existing 
system at Kosciusko, Mississippi. 
The Little Inch facilities to be abandoned include: 
(1) 60 miles of 16-inch and 1,108 miles of 20-inch pipeline; 
(2) Compressor stations, C, D, E, F and G (25, 159 HP); 
(3) A portion of the compressor horsepower in stations 5 
through 20 (128, 200 HP). 

Texas Eastern proposes to construct and operate: 

(1) Approximately 481.5 miles of pipeline ranging in size from 
3.5 inches to 30 inches in diameter. 


(2) Ten new compressor stations (86, 900 HP); 
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(3) Additional horsepower in six stations in the existing 30-inch 
Kosciusko line (36, 020 HP). 
The facilities which Texas Eastern is requesting authority to con- 
struct and operate in Docket No. G-9784 are those necessary to accom- 
plish the proposed expansion of 255, 000 Mcf of sales capacity assuming 


the Little Inch is not retained in gas service. 
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These facilities consist primarily of 422 miles of 30-inch pipe 
line running from the Mexican Border near McAllen, Texas, toTexas 
Eastern's Vidor compressor station, 530 miles of 30-inch loop line on 
Texas Eastern's existing line between Kosciusko, Mississippi, and 
Uniontown, Pennsylvania, 45 miles of 24-inch line from the vicinity of 
Provident City to the proposed 30-inch McAllen to Vidor line, 141.5 
miles of supply laterals ranging in size from 3-1/2 inches to 12-3/4 
inches, 21.9 miles of sales laterals ranging in size from 10-3/4 inches 
to 12-3/4 inches, and the addition of approximately 72, 300 HP in exist- 
ing and new compressor Stations. 

In the course of the hearing it was developed that certain of these 
proposed facilities would not actually be needed at this time. These 
facilities include the laterals to Hampton, Arkansas, and Newton, Texas, 
and the river crossings on the 30-inch loops proposed in the Kosciusko 
line. 

The minimum expansion facilities are those facilities that would 
be required to be constructed and operated by Texas Eastern to expand 
its system capacity 255, 000 Mcf per day if the Little Inch remains in 
gas service. 

The facilities consist primarily of 422 miles of 30-inch pipe line 
running from the Mexican Border near McAllen, Texas, to Texas 
Eastern's Vidor compressor Station, 77 miles of 30-inch line made up 
of small loops on the existing Kosciusko line, 45 miles of 24-inch line 
from the vicninty of Provident Cityto the proposed 30-inch McAllen to 
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Vidor line, 141.5 miles of supply laterals ranging in size from 3-1/2 
inches to 12-3/4 inches, 21.9 miles of sales laterals ranging in size 
from 10-3/4 inches to 12-3/4 inches, and the addition of approximately 
32, 200 HP in existing and new compressor stations. 

Certain facilities, some of which were included in both Docket 
No. G-2503 and the minimum expansion, would not actually be needed 
or were included in error. These facilities include the Booth Compres- 
sor Station (2, 200 HP), andthe laterals to Hampton, Arkansas, and 
Newton, Texas. Therefore, the certificate which we will issue herein 
authorizing the minimum expansion will not include these facilities. 

Penn-Jersey is a wholly owned subsidiary of Texas Eastern, 
and its system is interconnected with that of Texas Eastern, which 
operates its facilities under lease. Penn-Jersey does not sell or trans- 
port gas, and the lease with Texas Eastern (Penn-Jersey's FPC Gas 
Tariff, Original Volume No. 1, Rate Schedule X-1) is the only contract 
or lease affecting or concerning the facilities of Penn-Jersey. 

In Docket No. G-9787, Penn-Jersey proposes to construct two 
new compressor stations on its existing system having a total of 20, 000 
installed HP and to add 13, 300 HP to three existing compressor stations. 
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The proposed construction by Penn-Jersey and the leasing to and 
operation by Texas Eastern of the 33, 300 HP enumerated above will 
provide sufficient capacity east of Texas Eastern's Compressor Station 


No. 21 to enable Texas Eastern to meet its present firm commitments 


and to make the new sales for which it seeks authorization in Docket 
No. G-9784. 

The total cost of construction of the facilities originally proposed 
in Docket No. G-2503 was estimated to be $71, 814,000 and, as amended, 
was estimated to be $70, 883, 000. 
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During the course of the hearing the cost estimates mentioned 
above with respect to Docket No. G-2503 became available for the most 
part as actual experienced costs. Actual costs as of April 15, 1956, 
which, because the construction had not been completed, were approxi- 
mately 90% actual and 10% estimated, and excluding contingency, were 
approximately $3, 173, 300 less than the original estimate. If a 5% 
contingency allowance is added to the actual costs, as was provided in 
the estimates, the $3, 194, 465 resulting from such addition indicates 
that Texas Eastern came within $21, 165 of a perfect estimate in a pro- 
ject totaling approximately $71, 000, 000. 

The total estimated cost of construction of the minimum expansion 
facilities in Docket No. G-9784 is $76, 256, 130, $63, 464, 130 of which is 
the estimated cost of pipelines and $7, 930, 000 the estimated cost of 
compressor Stations. These figures will vary somewhat from the s 
original estimates (Ex. 54) because when the original estimates were 
made there was not sufficient data available to determine the size and 
length of the proposed supply and sales laterals. 

During the course of the hearing Texas Eastern filed the com- 
plete detail on the size and length of the proposed supply and sales 
laterals (Exs. 4a, 4b) and after the conclusion of the hearing filed a 
motion to amend its application to conform to the proof. < 

Attention is directed to the fact that Texas Eastern has included 
an item for contingency which is computed at 3-1/2% of the estimated 
costs, which in the minimum expansion amounts to $2, 428, 130. 

Because of the elimination of the facilities as above noted the 
total estimated cost as reflected above should be reduced by the follow- 


ing amounts: ! 
Booth Station $1, 137, 000 ‘ 
Hampton Lateral 236, 000 
Newton Lateral 176, 000 


$1, 549, 000 





v 
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This would reduce the estimate of total cost of the proposed 


minimum facilities from $76, 256, 130 to $74, 707, 130. 

The total estimated cost of construction for the maximum expan- 
sion facilities is $141, 008, 335 to $115, 900, 335 of which is the estimated 
cost of pipelines and $16, 894, 000 the estimated cost of compressor 
stations. 

These figures, like those discussed under minimum expansion 
facilities, vary slightly from those submitted in Texas Eastern's ori- 
ginal estimate (Ex. 4) for the same reason as hereinbefore enumerated. 

The contingency item of 3-1/2% of construction costs amount to 
$4, 504, 335 for this project. 

Because of the elimination of the facilities as discussed above the 
total estimated cost as reflected above should be reduced by the follow- 


ing amounts: 


River Crossings $2, 064, 000 
Hampton Lateral 236, 000 
Newton Lateral 176, 000 

$2, 476, 000 


This would reduce the estimated total cost of the proposed maxi- 
mum facilities from $141, 008, 335 to $138, 532, 335. 

The total estimated cost of construction for the Penn-Jersey 
expansion is $8, 318,500. This is made up primarily of $7, 980, 000 
for the estimated cost of compressor Stations. 


Markets 

Texas Eastern, in Docket No. G-2503, did not propose any change 
in system peak day capacity. In Docket No. G-9784, it proposes to in- 
crease system peak day capacity approximately 255, 000 Mcf, 250, 000 
Mcf of which is proposed to be sold to existing and new customers for 
resale. Approximately 238, 000 Mcf is proposed to be sold to existing 
customers to provide only for normal growth and expansion of existing 
service. About 5,565 Mcf of system capacity remains unallocated. The 


latest revised sales volumes are set forth in Schedule No. 1 attached 
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hereto and made a part hereof. 

Three small communities in Mississippi--Meadeville, Bude and 
Flora--intervened in the subject proceedings. These communities 
have also filed applications under Section 7 (a) in Docket Nos. G-9876, 
G-9881 and G-9898 respectively. Texas Eastern does not object to 


serving these towns and 
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proposes to sell to Meadeville 330 Mcf per day, to Flora 361 Mcf and to 
Bude 312 Mcf. Inasmuch as the 7 (a) applications were not consolidated 
with the subject proceedings and no evidence was presented in support 
thereof, we will not effect disposition thereof in this order. We will, 
however, reserve out of the proposed capacity 1, 003 Mcf for service to 
these communities, subject to future determination by us in the respec- 
tive dockets. 

Objection to the proposed expansion is made by the National Coal 
Association, United Mine Workers of America, Fuels Research Council, 
Anthracite Institute, and Chesapeake and Ohio Railroad (Coal Interests). 
Witnesses presented on behalf of the coal interests presented statistical 
compilations taken from reports and publications of the Bureau of Mines, 
Department of Mines of Pennsylvania, Bureau of Transport Economics 
and Statistics of the Interstate Commerce Commission and the Weather 
Bureau of the United States Department of Commerce. These exhibits 
and supporting testimony purported to show that production and sales 
of anthracite and bituminous coal were declining and that this decline 
was due to the invasion of the coal markets by natural gas. The evi- 
dence, as adduced by these witnesses, does not show whether any coal 
would in fact be displaced as a result of the granting of the application, 
nor does it indicate with any degree of certainty the final destination of 
gas proposed to be sold in these proceedings. One witness did not know 
whether Texas Eastern makes or proposed to make direct industrial 
sales, nor could he state that the decline in anthracite production would 
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be affected or vary if the instant application was denied. Another 
witness admitted that bituminous production for the year 1956 was 15% 
to 17% ahead of 1955, and he could not state with certainty that any of 
the proposed increased gas sales would displace coal. 

We conclude that, viewed most favorably to the Coal Interests, 
the proposed increased sales would have a very limited effect upon them 
and that the public interest involved in the continuation and extension of 
natural gas service to existing and new customers as proposed far out- 
weighs any limited effect which might result to the coal interests. 


Gas Supply 

Texas Eastern introduced studies of gas reserves and availability 
covered by contracts for gas supply of its entire existing and proposed 
pipeline system. Examination of the evidence of record in support of 
the reserves available to Texas Eastern's proposed project warrants 
the conclusion that Texas Eastern has a gas supply reasonably adequate 
to support the increased sales capacity. Texas Eastern's gas supply is 
sufficient to meet its estimated requirements fully for a period of 14 


years, at which 
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time a deficiency develops for the remaining 6 years (Exhibit 61).2/ 
Applicant has, however, subsequently added the reserves of four new 


a aa a oe ae 


-_ Estimated Remaining Proposed 
Recoverable Reserves Takes to 
at January 1, 1956, January 1, 
MMcf at 14.73 psia 1976, MMcf 
Gas Available From at 14. 73 psia 


Field and Main Line Purchases 4, 164,311(Ex.61) 3,943, 282 
Pemex (Mexico Gas Importation) 834, 445(Tr. 262) 758, 127 





Pipeline Purchases 5,448, 102(Ex.61) 5, 448,102 
Spot Purchases | 262, 230 
10, 446, 858 10, 411, 741 


(Ex. 61) 
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fields which amount to 176, 810 MMcf at 14.73 psia (Exhibit 41-C) for 
which no deliveries have been scheduled. These new reserves would 
reduce Texas Eastern's potential deficiency and postpone it to a date 
later than 1969. 


Importation of Mexican Gas 

Docket No. G-9785 is an application under Section 3 of the Natural 
Gas Act for a certificate authorizing the importation of up to 200, 000 
Mcf of natural gas per day from Mexico. Docket No. G-9786 is an appli- 
cation for a Permit pursuant to Executive Order No. 10, 485 authorizing 
construction, operation, and maintenance of facilities at the international 
boundary to be used to effect such importation of gas. 

Texas Eastern and Petroleos Mexicanos (Pemex) entered into a 
contract September 27, 1955, providing for the sale and delivery by 
Pemex and purchase and receipt by Texas Eastern at the international 
boundary of up to 200, 000 Mcf at 14.65 psia of natural gas per day for 
a period of 20 years. The contract provides for the purchase of an 
initial average daily contract quantity of approximately 115, 000 Mcf 
from the Brasil, Lomitas and Trevino Fields. The contract obligation 
of Pemex is to sell up to 200,000 Mcf of gas per day as the gas reserves 
are increased on the basis of a daily contract quantity equal to 1, 000 
Mcf per day for each 7, 500, 000 Mcf of gas contained in the Pemex 
gas reserves. 

The Pemex refinery has been completed at a cost of approximately 
$8, 000, 000 and has capacity to process 300, 000 Mcf per day. It is 
presently connected with both the Trevino and Lomitas Fields. Con- 
struction of facilities necessary to connect the Brasil Field is estimated 
to be completed within a period of six to eight months. The tailgate of 
the 
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refinery is less than two miles from the proposed point of delivery on 
the international boundary. Texas Eastern has undertaken to construct 
the Rio Grande River crossing, the cost thereof to be shared equally 
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between it and Pemex. 

The evidence of proven gas reserves in support of the contract 
reflects an obligation to delivery 117,303 Mcf per day at 14. 73 psia. 
Commission Staff Counsel has recommended that an order authorizing 
the importation should be restricted to volumes not to exceed that 
amount. 

The Coal Interests and the City of Pittsburgh oppose the impor- 
tation of natural gas from Mexico. Opposition of the former is upon the 
basis that additional natural gas thus being made available to present 
and potential customers of Texas Eastern will cause a displacement of 
coal as a fuel to the detriment of the Coal Interests. Opposition by the 
City of Pittsburgh is based upon the asserted right of the Government : 
of Mexico in its soverign capacity to prevent exportation of its products 
at any time. 

The right of Pemex, a corporation created and owned by the 
Mexican Government and administered by a board of directors composed 
of six Cabinet members and five representatives of the Syndicate of 
Petroleum Workers of the Republic of Mexico, to export natural gas 
under the laws of Mexico is established of record. Mr. Eduardo 
Suarez, an attorney of broad experience, Secretary of Finance of 
Mexico for eleven years, former head of the Legal Department of the 
Secretary of Foreign Affairs and for eight years Vice President of the 
board of directors of Pemex, testified with respect to the validity of 
the contract between Pemex and Texas Eastern under the laws of Mexico. 
In addition, portions of the Mexican decree creating Pemex were intro- 
duced into evidence (Exhibit 157, Schedule B). Pemex has expressed 
the opinion that exportation of gas from Mexico is desirable in that 
the revenue received will permit acceleration of additional exploration 
for gas and petroleum in Mexico. 

The importation of natural gas from Mexico is clearly not in- 
consistent with the public interest. All necessary authority to export 
the natural gas as proposed has been established of record. We view 
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the importation as proposed as indicative of mutual benefit which our 
country and its neighbor to the South may receive by commercial rela- 
tions and as illustrative of the mutual faith, confidence, and respect 
each has for the other. We must dismiss as unfounded the fears of the 
City of Pittsburgh that the contract will be rendered null and void by 
action of the Government of Mexico. We acceptthe action of its duly 
constituted agency as we would expect similar action on the part of a 
duly constituted agency or representative of our Government to be 
accepted. 

We conclude on the basis of the record not only that authorization 
of the importation will not be inconsistent with the public interest but 
that it will in fact be consistent with the public interest. 
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We do not agree with the recommendation of Commission Staff 
Counsel that authority to import should be restricted in volume to 
117,303 Mcf per day. The obligation of Pemex under its contract to 
deliverto Texas Eastern on the basis of the presently proven gas reser- 
ves would approximate the 117, 303 Mcf per day, suggested by Staff F 
Counsel as a volumetric limitation. However, those reserves do not 
include all of the reserves required and proposed to be developed by 
Pemex. As such reserves are developed, in particular, the Brasil 
Field, redetermination of such reserves will be made, at which time 
Texas Eastern may, under the contract, require Pemex to deliver 
additional daily quantities up to 200,000 Mcf per day. Our concern in 
the premises is not with an investigation of reserves made to ascertain 
the amount properly to be considered in the determination of natural 
gas presently available to support initial certification of a pipeline or 
for expansion of sales capacity; it is with regard to the reasonableness 
of authorizing importation of natural gas in accord with the contractual 
undertaking of the parties. We do believe it appropriate, however, and 


will require in our order that if and when redetermination of the reserves 





r 
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is made by Pemex and Texas Eastern, we be advised immediately in 
writing of the results of such redetermination and supplied with basic 
data in support thereof. 


Financing 
Texas Eastern presented two plans of financing, one with the 
Little Inch out of gas service and the other with the Little Inch remain- 
ing in gas service. The former, adjusted for the elimination for river 
crossings and certain facilities not now needed, requires approximately 
$140, 000,000. The latter requires approximately $75, 000,000. The 
required amounts are proposed to be secured in the following manner: 


Securities to be Sold Little Inch Little Inch 
Out of Gas Service Remains in Gas Service 
First Mortgage Bonds $ 90, 000, 000 $ 60, 000, 000 
Debentures 25, 000, 000 15, 000, 000 
Bank Loans 25, 000, 009 -0- 
Total Gross Proceeds $140, 000, 000 $ 75,000, 000 


No firm commitment to purchase bonds has been received. 
Nevertheless, discussions have been held with und2rwriters who have 
indicated a willingness and ability to underwrite a public sale thereof. 


Likewise, 
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no commitments have been received for the sale of debentures. This 
is understandable since such issues will not be sold until cash is re- 
quired for construction purposes. 

Note may __ taken that $15, 000, 000 of debentures and $14, 000, 000 
of preferred stock still remains to be sold to complete the financing of 
facilities heretofore certificated in Docket No. G-2593. Sale of these 
securities has been deferred pending more favorable market conditions. 
Meanwhile Texas Eastern proposes to take advantage of a $56, 000, 000 


revolving credit agreement which it has with five New York banks. 
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The proposed financing if carried out in full would increase the 
debt ratio from 64% to slightly in excess of 70% as of the end of 1957. 
Thereafter, the trend of the debt capital ratio would be downward. 
Abandonment of opposition to such phrases as are not identified with 
the removal of the Little Inch from gas service would seem to have 
removed one of the principal oppositions to pe rmanent financing of the 
minimum facilities phase of Texas Eastern's program. 

We conclude that the evidence of record warrants a finding that 
financing of the proposed minimum facilities is feasible. 

A finding at this time with respect to the propriety of any plan to 
finance the maximum facilities would be premature. We would however 
find, if we were to authorize construction and operation of the maximum 
facilities, that the proposed capitalization ratio would not be improper 
and that Texas Eastern could finance such project. We shall reserve 
that matter for final determination, however, in the event that upon the 
conclusion of the presentation of evidence with respect to Part B we find 
the application to abandon the Little Inch is permitted by the public con- 
venience and necessity. 

The amount of new capital required by Penn-Jersey is $7, 000, 000 
regardless of whether the Little Inch is permitted to be abandoned. The 
$7, 000, 000 is to be secured as follows: 


Securities to be Sold Amount 
First Mortgage Bonds $5, 000, 000 
Common Stock 1, 000, 000 
Bank Loans 1, 000, 000 
Total $7, 000, 000 


The estimated capital cost of the Penn-Jersey facilities is 
$8,000,000. The remaining $1, 000, 000 is to be secured from cash 
on hand and to be 
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received from current operations. The $5,000, 000 mortgage bonds will 
be sold privately. Negotiations with respect thereto are currently 
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underway. Texas Eastern itself will purchase the common stock. We 
conclude from the evidence of record that Penn-Jersey can finance its 
proposed project. 

System Design 

Exhibits 2, 2A and 3 reflect the design of the system assuming 
the Little Inch and the related facilities are permitted to be abandoned 
from gas service. Exhibits 52, 52A and 53 reflect the design of the 
system assuming the Little Inch is retained in gas service. The ability 
of the respective systems to transport the volumes of gas involved is 
not challenged. To the contrary, the only challenge with respect to 
facilities is that those facilities proposed as minimum facilities are 
excessive. The economic feasibility of either system design was not 
challenged. 

Final revision of the customer demand reflects a rate of return, 
assuming the Little Inch retired, of 5.58% in 1958 to 5. 72% in 1950. 
Adjusting the rate to reflect elimination of certain facilities as hereto- 
fore discussed would reflect approximately 5.61% in 1958, 5.67% in 
1959 and 5.75% in 1960. Assuming the Little Inch retained and reflec- 
ting elimination of the aforementioned facilities the rate of return as 
adjusted to reflect increased sales revenues would result in approxi- 
mately 5.145% in 1958, 5.145% in 1959 and 5. 215% in 1960. 

Clearly, therefore, the proposed expansion either with or without 
the Little Inch and related facilities would be feasible both from a 
standpoint of engineering and economics. 


[Opinion No. 296 - 14] 
Comparative Cost of Service 
Texas Eastern submitted evidence of the comparative cost of 

service for the expansion with the Little Inch out of service (Ex. 10) 
and with the Little Inch in service (Ex. 56), i.e., the maximum facili- 
ties and the minimum facilities. The studies reflect a cost of service 
of $184, 626, 700 for the maximum facilities and $188, 829, 300 for the 
minimum facilities, a difference of $4, 202, 600 in favor of complete 
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abandonment. In both cases the rate of return was assumed to be 6%. 

Barge Intervenors attack the maximum expansion costs by pro- 
posing adjustments in costs of electric power (Ex. 141), increases in 
cost of pipe (Ex. 143), increasing income tax payments by decreasing 
interest deductions, and, taxes other than income. Attack is made 
upon the estimates of minimum expansion costs by proposing elimi- 
nation of certain facilities which Texas Eastern would construct, 
(Ex. 140), reflecting s avings attributable to base loading the Kosciusko 
line (Ex. 155), increases in cost of pipe (Ex. 143), substitution of 
reciprocating gas engines for electrically driven centrifugal engines 
(Ex. 142), adjustment of the depreciation rate on the Little Inch (Ex. 
144) and adjustment of taxes other than income (Ex. 144). 

Mr. Hess, in Exhibit No. 141, presented what purported to be 
comparison of power bills for the year 1958, assuming the retirement 
of the Little Inch from gas service. The effect of the comparison would 


be to increase the cost of service assuming the Little Inch retired. The 


premise on which this exhibit is based is a legal assumption by Counsel 


for the Barge Intervenors. Mr. Hess simply made the necessary 
mathematical calculations. 

The comparison involves six compressor stations on the Inch 
system all with electrically driven compressors. There are existing 
electric power contracts for these stations, which contracts contain 
minimum bill provisions. Texas Eastern, in its estimation of power 
costs, has allocated part of the cost of operating these stations to 
natural gas and part to oil products reflecting an estimated level of 
actual operation of the Little Inch in products service. 

Mr. Hess was instructed by his counsel to make no allocation 
to products but to charge gas operations with the total minimum bill at 
each station. He, however, did not believe that the gas consumers 
should be charged with the total bills. He stated that there is sufficient 
information in the record to make an allocation by employing the relative 
amount of horsepower installed or operated on the Big Inch and theLittle 
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Inch prior to abandonment of the Little Inch, or by reflecting the 
relative volumes of gas carried before retirement of the Little Inch. 
If such allocation were made, admittedly the costs allocated to gas 
operations at Stations 12, 14 and 15 would be reduced and a result 
produced opposite to that obtained by him in Exhibit No. 141. 


[Opinion No. 296 - 15] 


Proposed adjustments to a cost of service study based upon a 
premise or assumption contrary to accepted principles used to 
determine a cost of service for rate making purposes cannot be 
accepted. Particularly is this true where, as here, evidence contained 
in a record would permit other studies to be made but which studies if 
made admittedly would militate against the adjustment proposed. 

We believe the criticism regarding the effect of the increase in 
steel prices on Texas Eastern's estimated construction cost is a 
legitimate one and that some increase in capital cost will be encountered 
by Texas Eastern. Mr. Bennett estimated that in the maximum expansion 
project construction costs would increase by $5,070,000, and construction 
costs of the minimum expansion project, would increase by $2, 570, 000 
(Ex. 143). We cannot agree, however, with his refusal to recognize 
that the contingency allowance provided by Texas Eastern in its cost 
of construction estimates was intended to include such unanticipated 
price increases. He states that in usual estimating practice sucha 
contingency factor of 5% or less is added to all costs known or 
anticipated as of the date of determination, and is meant to cover those 
factors which are neither known or anticipated as of that date. 

When Texas Eastern prepared its cost estimates there was 
certainly no assurance that there would be a steel strike or that a rise 
in the cost of steel would be within a certain range. We believe it 


reasonable to conclude, particularly in view of the preciseness of 
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Texas Eastern's past estimates, that the contingency allowance 
contained in the estimates will provide adequately for costs to be 
experienced in fact. 

Barge Intervenors assert that as a matter of law there cannot be 
a valid comparison of costs of service of systems reflecting use of the 
maximum and minimum facilities without assuming an identical capital 
structure if the rate of return used in the comparison is the same. It 
is urged, therefore, that the interest deduction in the computation of 
income taxes should be reduced. 

Our concern is with a cost of service under given proposed system 
operations. Acceptance of intervenors' premise would require us to 
indulge assumptions contrary to what would be in fact the resulting cost 
of service with the Little Inch abandoned. 

We know of no good reason why an assumed constant rate of 
return should not be reflected in comparative costs of service; nor do we 
agree that a comparison of relative advantages of one set of facilities 
with another must assume an identical capital structure. Fluctuation 
in the composite cost of money which may result, assuming a change 
in capitalization ratio would represent merely one factor affecting our 
determination of 
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a proper rate of return. Other factors must be considered and it is 
our judgment, having regard for all factors, which determines that 
result. If intervenors premise is correct and if the capitalization 
proposed by Texas Eastern is more conservative with the Little Inch 

in gas service and our only concern should be with respect to cost of 
capital, a higher rate of return might be anticipated. If this were true 
the associated tax cost would be higher. Had the rate of return been 
adjusted to reflect this sole factor of capitalization ratio it was admitted 


by the witness for Barge Intervenors that the exact reverse of the effect 
shown in Exhibit No. 144 would have been produced. 
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Having rejected the Arbitrary Adjustment of Capitalization ratios, 
the proposed adjustment of Federal Income Tax must also be rejected. 
It is admitted that there is no reason to assume that Texas Eastern 
would not incur the interest payment as estimated by Texas Eastern. 
Adjustments contrary to the evidence and to fact cannot be accepted. 

The proposed adjustment with respect to taxes other than income 
reflects the actual experience of Texas Eastern based upon net plant 
at the beginning of the year, rather than the gross plant as of the end 
of the year. This appears to be realistic and proper. With the Little 
Inch remaining in gas service there would be a decrease in the cost of 
service of $967,104. With the Little Inch removed from service there 
would be a downward adjustment in the estimated cost of service of 
$780,908. This net difference of $186,196, in favor of retaining the 
Little Inch in gas service reflects a proper although negligible 
adjustment. 

Barge Intervenors presented evidence challenging the propriety 
of the 20-inch loop line between Station A at Baytown, Texas and 
Station B at Hankamer, Texas, the 10-inch Silsbee lateral connecting 
producers in the area of Silsbee Field to Vidor Station, a 30-inch loop 
line between Beaumont, Texas and Vidor Station, Booth Compressor 
Station, 30-inch loop lines between Danville and Owensville Station 
and between Holbrook Station and Station 21A, one 1100 horsepower 
reciprocating unit at Holbrook Station, and a 24-inch line between 
Provident City and Texas Eastern's proposed Mexican line. The 
foregoing facilities are proposed to be eliminated, with no facilities 
proposed to replace them. Also proposed to be eliminated are the 
Opelusas and Union Church Stations on the South Louisiana line and 
two 1100 horsepower reciprocating units at Vidor Station, and, in lieu 
thereof, are proposed construction of a St. Francisville Station on the 
South Louisiana line and five 1100 horsepower reciprocating units at 
Vidor. 
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The redesign reflects a "bare bones” project design without any 
recognition whatsoever of the actual operating conditions to be 


encountered by Texas Eastern. 
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Mr. Hess did not give any consideration in his design to national 
security provisions and the possibility of recapture of the Little Inch by 
the Government. This possibility cannot be ignored. It is a fact 
beyond dispute and is ever present in Texas Eastern's consideration of 
operation and expansion. In the event of recapture of the Little Inch 
under Mr. Hess' design there would be a complete gap in the transmission 
line from Provident City to Beaumont for the distance between Stations 
Aand B. The gas coming out of Provident City would be lost as far 
as possible movement to the markets is concerned. 

Recapture of the Little Inch would also leave a gap in the line 
from Hankamer to Vidor if Mr. Hess' design were actuality. 

Barge Intervenors,and also Commission Staff Counsel, urge that 
the Silsbee lateral not be certificated as part of the minimum facilities. 
While the record at Tr. 5066 does indicate that this supply lateral into 
the Silsbee field may not be needed, subsequent testimony indicates the 
contrary. We note that if the Little Inch were recapture, approximately 
41,000 Mcf per day would be lost to Texas Eastern. We will, therefore, 
include this lateral in the facilities to be certificated herein. 

Mr. Hess did not consider, in his design the future expansibility 
in relation to cost. His knowledge of the development of future gas 
supplies and the existing present day trends of such development 
admittedly was extremely limited. 

The proposed "Blessing Line", which is the 24-inch line between 
Provident City and the proposed Mexican line, is proposed to be 
eliminated, and yet it gives considerable flexibility to Texas Eastern 
over and above that provided by his system in the movement of gas 


Supply volumes, and operating factor we should not discourage. 
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The proposed design reduces the operating pressure margin to 
one-half of that provided by Texas Eastern in its design with the Little 
Inch out of gas service and to one-third of the margin provided by Texas 
Eastern with the Little Inch remaining in gas service. The allowance 
of operating pressure margin provided by Mr. Hess, which was 15 psia, 
does not give consideration to variations in temperature, or specific 
gravity or cylinder capacity. In the elimination of certain loops herein- 
before enumerated no effect was given to the loss of line pack. 

It is admitted that certain compressor stations because of their 
location are more critical from the standpoint of reliability of service 
than others. In this regard Vidor and Holbrook were mentioned 
specifically. Elimination of one compressor unit at Holbrook is 
proposed but, at the same time, it is admitted that if for any reason 
an extra unit is needed it will not be available. 
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10,000 horsepower has been eliminated from the South Louisiana 
line between Beaumont and Kosciusko and 3300 horsepower added at 
Vidor Station. Elimination of the horsepower from the South Louisiana 
line reduces the available compressor units from four to two on this 
very important section of line. The proposed design presupposes all 
the compressor units at the Vidor Station, also a critical station, will 
be operating, while Texas Eastern's design provides a spare unit. 
Comparative line pack in the South Louisiana line as existing in Mr. Hess' 
design as against that contained in Texas Eastern's design was not 
computed, although the ability to draw on line pack is conceded to be 
useful in the operation of a natural gas transmission system. 


Future expansions of the system other than those here involved 


were not considered. 
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Apparent failure to recognize, consider and analyze the many 
operational problems, present, probable and possible, renders the 
evidence regarding elimination of facilities unconvincing and lacking 
in probative value. We consider the Barge Intervenors' design 
unacceptable as an alternative to that proposed by Texas Eastern. 

Exhibit No. 155 was based on the assumption that the Kosciusko 
line would be base loaded and the Inch lines would take the variations 


in load. This proposal could be accomplished physically, but because 


of the practicalities and problems of day to day operation we cannot 
find on this record that the projected savings will be attained. 

Dllustrative of such problems which militate against our so 
finding is the following: 

Witness Hess admitted that because of gas flowing temperature 
variations from winter to summer, a factor he did not consider, he 
would have to move at least 20,000 Mcf per day more up the Inch 
system and this in turn would affect his calculation of power bills. 

He admitted, in his assumption of a 100% load factor on the Kosciusko 
line, that he did not consider outage time for maintenance of equipment 
or replacement of parts and that this also would affect the power bills. 
He admitted that his Exhibit No. 155 does not reflect the movement of 
all of the take-or-pay-for gas under contract to Texas Eastern, and 
that, for this reason, he should have shown 39,000 Mcf more per day 
going up the Inch lines. 

The record reveals that Texas Eastern intends to sell undetermined 
volumes of interruptible gas. These volumes are not shown in Texas 
Eastern's exhibits but there can be no doubt that some volumes of gas 
would be sold under these types of contracts. Any sales of this type 
would increase the system load factor over that shown in Texas Eastern's 
exhibits and in Exhibit No. 155 and correspondingly reduce the purported 
Savings in Exhibit No. 155. 
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Exhibit No. 142 purports to show that additional economies may 
be achieved on either expansion program by the substitution of 
reciprocating gas engines for electrically driven centrifugal engines. 

Witness Bennett considered compressor Stations Nos. 7, 8 and 
10 in the Inch system and endeavored to show the capital costs involved 
in removing the electric centrifugal drives and installing reciprocating 
gas engine drives and the attendant saving to be attained in the cost 
of gas for fuel versus the cost of electric power. 

The proposed saving is not related to fact and is entirely 
unrealistic. Mr. Bennett lacked specific knowledge about the existing 
compressor buildings here involved. His design is only sufficient to 
estimate an "outside figure" for the cost of building alterations and 
extensions. He did not lay outa plan. He did not know how long it 
would take to complete the conversion or whether such construction would 
cause an interruption of service. He has prepared no construction schedule. 
Loss of revenue due to the loss of capacity during construction time was 
not shown. 

The savings projected depend on his conclusion that the power 
contracts are cancellable at Stations Nos. 7 and 8. The record shows 
that the contracts are not cancellable, and that they will be effective 
until March 1, 1969. Estimated savings could, therefore, nearly be 
eliminated by the minimum bill at Station No. 7 and the minimum bill 
at Station No. 8 would be in excess of the estimated savings. 

Finally, it appears that Mr. Benneit, did not propose that we 
find his proposal acceptable and make an appropriate adjustment. He 
states: "The whole study in Exhibit No. 142 was not intended to be a 


construction cost estimate in the sense that it contemplates an actual 





construction program. It is not what I would call a definitive study -- 
nor was it the type of a study required to support a certificate application. 
It was for this reason that I recommended against inclusion of the effect 
on the cost of service indicated in Exhibit No. 142 in Mr. Van Scoyoc's 


exhibit on the comparative cost of service (Exhibit No. 144)." 
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Barge Intervenors and the City of Pittsburg urge that proper 
comparison of costs of service necessitates redetermination of the 
annual accrual for depreciation applicable to that portion of the Little 
Inch system proposed to be abandoned. It is urged that for purposes 
of comparison the Little Inch facilities must be assumed to have a 
remaining useful service life of 30 years and that the annual accrual 
be applied to the present net cost applicable thereto. It is said that 
otherwise Texas Eastern will accrue the entire original cost and in 


addition an amount representing that already accrued. 
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We need not consider the many and varied aspects and theories 
of depreciation nor comment further upon the complete absence of any 
witness for Barge Intervenors who had made appropriate studies or who 
qualified to express an opinion regarding service lives to be applied to 
any given property. Our concern is with respect to that cost of service 
which will obtain assuming the Little Inch remains in service as compared 
to that which will obtain assuming the Little Inch is out of service. The 
adjustment proposed by the Barge Intervenors does not reflect such 
cost. The provision for depreciation accrual in Texas Eastern's 
study assuming retention of the Little Inch represents that amount 
which it has been accruing and will proceed to accrue indefinitely. 

The record does not contain sufficient data to permit the Commission 
to utilize a different depreciation accrual rate. We must reject the 
proposed adjustment as improper. 

Our consideration of the intervenors' proposed adjustment has 
been detailed. We have searched the record for evidence having 
probative force in support thereof. Our search has not been successful, 
except for the several items relating to admittedly non-essential 
facilities and to the item "Taxes other than Income Taxes."" We believe 
that our Examiners and Staff should not be required to listen patiently 
to testimony, analyze it and accompanying exhibits and then after having 
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cross-examined the sponsor be advised that it was never intended to be 
used as the basis upon which any material finding or fact could be made. 
From the foregoing it is apparent that with the exception of "Taxes 
other than Income Taxes" the proposed adjustments to the respective 
costs of service cannot be accepted. Similarly, the suggested redesign 
of the minimum facilities, but for elimination of the laterals to Hampton, 
Arkansas and Newton, Texas and the Booth compressor station, has 





not been shown to be practical or proper. 

Our duty in the circumstances, is to determine whether the 
public convenience and necessity permit abandonment of the Little 
Inch and related facilities, and require certification of the maximum 
facilities, and whether importation of natural gas from Mexico as 
proposed is not inconsistent with the public interest. We have found 
that the additional sales capacity is needed and should be authorized. 
The evidence establishes that the increased sales can most economically 
be effected through the maximum facilities. Not only will the cost of 
service in that regard be less than through the minimum facilities, 
construction and operation of which is authorized herein, but elimination 
of the possibility of recapture of the Little Inch under the National 
Security Provisions is a cogent factor in assuring continuing natural 
gas service to the customers of Texas Eastern. While Texas Eastern 
itself could remain whole in such eventuality because of payments by 
the Government, the possible hardship upon and disruption of the 


economy and well 
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being of those ultimate consumers relying upon Texas Eastern supplies 
is not a factor lightly to be brushed aside by indulging the hope, however 


Sincere and earnest, that the emergency will never arise requiring the 


Government to assert the right so reserved to it. 
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Pending before us are motions by Texas Eastern (1) to dismiss 
the Barge Intervenors and American Pipe from further participation in 
Part A of these proceedings because of their failure to comply with 
subpoenas duces tecum issued by the Presiding Examiner pursuant to 
our direction, and (2) to conform the pleadings to the proof. 

No useful purpose could be served by our now granting the motion 4 
to dismiss insofar as this phase of the proceedings is concerned. . 
While recognizing our power and authority so to do, we shall, neverthe- 
less, deny such motion. The motion to conform pleadings to the proof 
will be granted. 

There has been certified to us by the Presiding Examiner a 
motion by counsel forThe United Gas Improvement Company, a customer 
of Texas Eastern, requesting in effect that we amend our procedural 
order of April 5, 1956 and dispose of certain issues in Part A. This 
motion was certified to us at a time when it appeared not in the public 
interest to vary the procedure heretofore prescribed. The subject 
matter of the motion is now moot and the motion will be denied. 

Having determined that insofar as Texas Eastern's gas operations ‘ 
only are concerned, the public convenience and necessity permit 
retirement of the Little Inch as requested in Docket No. G-2503 and a 
require construction and operation of the maximum facilities in Docket 
Nos. G-2503 and G-9784, as modified herein, we shall, as provided 
in our Order issued April 5, 1956, "order a resumption of the hearings 
to consider any proper evidence which may be offered by any proper 
party concerning the effect of Texas Eastern's proposed products service, 
pursuant to the instructions of the Court of Appeals. 

We are advised by the Barge Intervenors that Texas Eastern's 
proposal for operation of the Little Inch as a products line "include a 
branch line from Seymour, Indiana to Chicago via Indianapolis and that 
Texas Eastern has no present intentions for any other laterals." 
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(Barge Intervenors' Brief, p. 99) Texas Eastern, upon resumption of 
the hearing, as hereinafter ordered, shall proceed initially to present 
in the record its presently proposed use of the Little Inch line as a 
carrier of petroleum products. Cross-examination with respect to 
such proposed use should follow forthwith. Proper parties should, 


immediately thereafter, present "any proper evidence” as contemplated 





by the Court of Appeals. After cross-examination of witnesses presenting 
such evidence, Texas Eastern should present, forthwith, its rebuttal 


evidence, if any. 


[Opinion No. 296 - 22] 


We note the invitation of Texas Eastern (Reply Brief p. 22) that 
proper parties make request for relevant and material information. 
We believe that by postponing the hearing on Part B until October 29, 
1956, all parties will have had ample time to be prepared to proceed as 
above noted. We shall so order. 

The Commission further finds: 

(1) The facilities proposed to be abandoned, constructed, 
leased and operated by Texas Eastern in Docket Nos. 
G-2503 and G-9784, and to be constructed by Penn- 
Jersey in Docket No. G-9787, and to be leased to and 
operated by Texas Eastern will constitute an integral 
part of Texas Eastern's interstate transmission 
system, and the sales proposed to be made in Docket 
No. G-9784 are sales in interestate commerce for 
resale. The natural gas in Docket No. G-9785 is 
proposed to be imported into the United States from 


Mexico. The facilities proposed to be constructed 
in Docket No. G-9786 will be used to effect the 
importation of natural gas into the United States. 
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The aforementioned facilities are subject to the 
requirements of subsections (b), (c) and (e) of 

Section 7 of the Natural Gas Act, and to Executive 
Order No. 10485. 

Applicants are able and willing properly to do the acts and 
to perform the service proposed, and to conform to the 
provisions of the Natural Gas Act and Executive Order 
No. 10,485, and the requirements, rules and regulations 
of the Commission thereunder. 

The construction and operation of the facilities proposed 
by Texas Eastern, as previously authorized by the 
Commission's Order and Amendatory Order in Docket 
No. G-2503, issued June 24, 1955 and July 1, 1955, 
respectively, less the Hampton, Arkansas and Newton, 
Texas lateral lines, are required by the public 
convenience and necessity, and a certificate therefor 
should be issued. 

Insofar as Texas Eastern's gas operations only are 
concerned, the public convenience and necessity 

permit the retirement of the Little Inch line as 
requested in Docket No. G-2503, and require the 
construction and operation of the maximum 

facilities requested in Docket Nos. G-2503 and 

G-9784 as amended, less the Hampton, Arkansas 

and Newton, Texas laterals. 


[ Opinion No. 296 - 23] 


But for the necessity of considering relevant 
evidence relating to matters other than gas 
operations, as outlined in our Order issued April 5, 
1956, concerning (1) the effect of the proposed 








(6) 


(7) 


(8) 
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reconversion of the Little Inch line upon carriers 
of petroleum products, (2) possible violations of 
the national policy against monopoly expressed by 
the anti-trust laws, and (3) matters of national 
defense, we would at this time authorize the 
abandonment of the Little Inch line and the 
construction and operation of such maximum 
facilities referred to in Paragraph (4) hereof. 

In view of the determinations contained in the 
preceding paragraph, the construction and 
operation of the minimum expansion facilities 
and the service proposed therefrom by Texas 
Eastern, in Docket No. G-9784, less than Booth 
Compressor Station and the Hampton, Arkansas 
and Newton, Texas laterals, are presently required 


by the public convenience and necessity, anda 





certificate therefor will be issued herein. 

The proposed importation of natural gas from Mexico, 
as proposed by Texas Eastern in Docket No. G-9785, 
is not inconsistent with the public interest, and, pursuant 
to Section 3 of the Natural Gas Act, an order should 
issue authorizing such importation in quantities 
pursuant to the present contract between Petroleos 
Mexicanos and Texas Eastern. 

The proposed construction and operation of facilities 
at the Mexican Border for the importation of natural 
gas, aS proposed by Texas Eastern in Docket No. 
G-9786, is not inconsistent with the public interest 
and the Secretary of State and Secretary of Defense 
having recommended favorably thereon, a permit 
should issue authorizing the same pursuant to 
Executive Order No. 10, 485. 
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(9) Construction of the facilities proposed by Penn- 
Jersey in Docket No. G-9787 and lease thereof to 
and operation by Texas Eastern are required by the 
public convenience and necessity, and a certificate 
therefor should be issued. 

Texas Eastern shall reserve out of its presently 
unallocated but herein authorized sales capacity 
1,003 Mcf until action is taken by this Commission 
on the Section 7 (a) applications of Bude, Meadeville 
and Flora, Mississippi. 

Public convenience and necessity require that the 
general terms and conditions set forth in paragraphs 
(a), (b), (c)(1), (c)(3), (c)(4), and (e) of the Com- 
mission's Regulations under the Natural Gas Act 
[18 CFR 157.20] should 
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attach to the certificates hereinafter issued and to 

the exercise of the rights granted thereunder, and 

that the date upon which construction of facilities 

authorized by this order shall be completed and in 

actual operation should be fixed as September 1, 1957. 
The Commission orders: 

(A) A certificate of public convenience and necessity be 
and the same is hereby issued authorizing Texas 
Eastern Transmission Corporation to construct and 
operate facilities as proposed in Docket No. G-2503, 
as amended, less the Booth Compressor Station and 
the Hampton, Arkansas and Newton, Texas lateral 


lines. 





. [Opinion No. 296 - 24] 


A certificate of public convenience and necessity be 
and the same is hereby issued authorizing Texas 
Eastern Transmission Corporation to construct and 
operate what have been identified in Docket No. 
G-9784 as the minimum expansion facilities less 
Booth Compressor Station and the Hampton, 
Arkansas and Newton, Texas laterals. 

A certificate of public convenience and necessity be 
and the same is hereby issued authorizing Texas 
Eastern Penn-Jersey Transmission Corporation to 
construct and lease to Texas Eastern Transmission 
Corporation for operation as an integral part of its 
system, those facilities proposed in Docket No. 
G-9787. 

Authorization be and the same is hereby granted to 
Texas Eastern Transmission Corporation to import 
natural gas from Mexico in quantities pursuant to 

the terms of the present contract between Texas 
Eastern Transmission Corporation and Petroleos 
Mexicanos as proposed in Docket No. G-9785. [If 
and when redetermination of reserves: is made between 
Texas Eastern Transmission Corporation and 
Petroleos Mexicanos in accord with the contractual 
provisions, this Commission shall be advised thereof 
forthwith in writing and supplied with copies of the 
basic data upon which such redetermination is based. 
A Permit pursuant to Executive Order No. 10,485 be 
and the same is hereby granted to Texas Eastern 


Transmission Corporation to construct and operate 


facilities as proposed in Docket No. G-9786 at the 
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international boundary of Mexico and the United 
States to be used to effect the imporation of 
natural gas hereinbefore authorized in Paragraph (D). 


[Opinion No. 296 - 25] 


The authorization to import natural gas granted 
under paragraph (D) herein is subject to the following 
terms and conditions: 

(i) Texas Eastern Transmission Corporation shall 
make, keep and preserve full and complete 
records with respect to the natural gas herein 
authorized to be imported and shall file with 
the Commission annual reports showing by 
months the quantities of gas imported during 
the preceding calendar year, together with 
the volumes imported on the peak day of each 
month, and such other reports with respect to 
such importation as the Commission may deem 
necessary, in such form and manner as the 
Commission may prescribe. 

(ii) The authorization hereby granted may be 
modified from time to time or terminated 
after opportunity for hearing upon further order 
of the Commission but in no event shall such 
authorization extend beyond termination of the 


Permit issued concurrently with this order to 


Texas Eastern Transmission Corporation in 
Docket No. G-9787. 
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(iii) This authorization to import natural gas from 
Mexico shall not be transferred in any manner 
whatsoever, but such authorization shall continue 
in effect for a reasonable time in the event of 
involuntary transfer of the facilities used 
thereunder by operation of law (including 
transfers to receivers, trustees, or purchasers 
under foreclosure or judicial sale) pending the 
making of an application for permanent 
authorization and decision thereon, provided 
notice is promptly given in writing to the Com- 
mission accompanied by a verified statement 
that the facts relating to sufficiency of supply, 
rates, and nature of use remain substantially 
the same as before the transfer. 

This authorization shall be effective only so long 
as Texas Eastern Transmission Corporation complies 
with the conditions of this order and continues the 
operations hereby authorized in accordance with 
the Natural Gas Act and all pertinent rules, 
regulations, or orders heretofore or hereafter 
issued by the Commission. 
Texas Eastern Transmission Corporation shall make 
additional natural gas available for the companies and 
municipalities in the volumes and under the rate 
schedules set forth in Columns and_ of Schedule 
No. 1 attached hereto. 


[Opinion No. 296 - 26] 
Texas Eastern Transmission Corporation shall 
reserve out of the unallocated sales capacity to await 


disposition of the Section 7 (a) applications pending 
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before this Commission the following quantities 


of natural gas: 
Bude, Mississippi 312 Mcf per day 
Flora, Mississippi 361 Mcf per day 


Meadeville, Mississippi 330 Mcf per day 
The motion of Texas Eastern Transmission Corporation 
to dismiss the interventions of the Barge Operators and 
American Pipe is denied. 
The Motion of Texas Eastern Transmission Corporation 
to conform the pleadings to proof is hereby granted. 
The motion of counsel for The United Gas Improvement 
Company certified to us by the Presiding Examiner to 
dispose of certain portions of Part A is denied. 
Further proceedings as provided in our Order of 
April 5, 1956, therein described as Part 3 shall 
be held in a Hearing Room of the Federal Power 
Commission, 441 G Street, N. W., Washington, 
D. C., at 10:00 a.m., EST, on October 29, 1956. 
The further proceedings ordered in Paragraph (L) 
shall be conducted as follows: 
(i) Texas Eastern shall present evidence of its 
presently proposed use of the Little Inch as 
a carrier of petroleum products. 


(ii) Witnesses of Texas Eastern shall be cross- 


examined upon completion of evidence 


presented in Paragraph (i). 


(iii) Chotin Towing Corporation, et al., American 


Pipeline Corporation, and any other proper 
party shall present in order stated such 
evidence as they may have which is material to 
the issues to be determined. 
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(iv) Witnesses presenting evidence referred to in 
Paragraph (iii) shall be cross-examined upon 


completion of presentation of evidence in order 





of presentation set forth in Paragraph (iii). 

(v) Texas Eastern shall present such rebuttal 
evidence as it may have which is material to 
the issues to be determined. 

(vi) Cross-examination of Texas Eastern rebuttal 
witnesses, if any. 

(vii) Upon receipt of all of the foregoing into the 
record, the Presiding Examiner shall fix 
dates and order for the filing of briefs, and 
certify the record to the Commission for 
final disposition. 

(N) As further conditions attached to the exercise of the 
rights granted under the certificates issued under 
Paragraphs (A), (B) and (C): 

(i) Each of the applicants shall commence 
construction of its said facilities within 
sixty (60) days from the date of issuance of 
this order, unless otherwise ordered by the 
Commission for good cause shown. 

(ii) The certificates issued in Paragraphs (A), (B) 
and (C) hereof shall be accepted in writing 
under oath by a responsible official of the 
respective applicants within 30 days from the 
issuance of this order. 

(iii) Public convenience and necessity require that 
the general terms and conditions set forth in 
Paragraphs (a), (b), (c)(1), (c) (3), (c)(4), and 
(e) of the Commission's Regulations under the 
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Natural Gas Act [18 CFR 157.20] shall 
attach to the certificates herein issued and to 
the exercise of the rights granted thereunder, 
and that the date upon which construction of 
facilities authorized by this order shall be 
completed and in actual operation shall be 
fixed as September 1, 1957. 


By the Commission. Commissioners Connole and Kline concurring 
in the result. 


/s/ LeonM. Fuquay, 
Secretary. 


[ Opinion No. 296 - Errata Notice] 
October 10, 1956 


ERRATA NOTICE 
OPINION NO. 296 


OPINION AND ORDER ISSUING CERTIFICATES UNDER 
SECTION 7 (e) OF THE NATURAL GAS ACT, AUTHORIZING 
IMPORTATION OF NATURAL GAS UNDER SECTION 3 OF 
THE NATURAL GAS ACT, RECONVENING HEARING AND 
PRESCRIBING PROCEDURE 


(Issued October 9, 1956) 


Page 16, line 11: change "Arbitrary Adjustment of Capitalization" 
to read “arbitrary adjustment of capitalization". 
Page 25, line 1: change "(E)" to read "(F)". 


Page 25, last line: insert "1" and "4" after "Columns" and "and" 
so as to read "Columns 1 and 4 of Schedule No. 1 attached hereto." 


At the end of the Opinion and Order insert the attached "Schedule No. 1" 
referred to on page 7 of said Opinion and page 25 in Paragraph 
™G)"' of said Order. 


/s/ LeonM. Fuquay 
Secretary 





SCHEDULE NO, 1 
TEXAS EASTERN TRANSMISSION CORPORATION 
PRESENT AND PROPOSED MAXIMUM DAILY CONTRACT QUANTITIES 
EXCLUSIVE OF TEMPORARY AND INTERRUPTIBLE SALES 
(All Volumes @ 14.173 psia) 














— 

. Mcf Per Day Mcf Per Day Rate 
5. Present Customers Proposed in G-9784 Presently Authorized Total Schedule 
@ Arkansas-Missouri Power Company and Associated 
e Natural Gas Company (Joint Buyers) 4,080 15, 183 19, 263 GS-B 
+ Belmont, Mississippi, Town of 204 204 408 SGS-B 
< Chambersburg, Penna., Borough of 1,698 2,254 3, 952 DCQ-D 
os City Gas Company of New Jersey 3, 060 1,020 4,080 SGS-D 

Consolidated Natural Gas System 61,202 333,039 394, 241 DCQ-C&D 

' Consumers Gas Company 1,530 3, 570 5, 100 SGS-B 
8 Equitable Gas Company 15, 300 40, 801 56, 101 DCQ-C 
\ Huntingdon Gas Company 4,291 809 5, 100 DCQ-D 

+ Lawrenceburg, Tennessee, City of 2,699 1,623 4,322 SGS-B 
iS. Lewistown Gas Company 6, 465 meee 7,627 DCQ-D 

Missouri Utilities Company 3, 306 ns 6,894 10, 200 GS-B 
iS National Gas & Oil Corporation 3,060 15,300 18, 360 DCQ-C 
‘a New Jersey Natural Gas Company 10, 200 19, 381 29, 581 DCQ-D 
r¥ Ohio Valley Gas Corporation 1,020 4,C80 5, 100 SGS-C 
= O Pottsville Gas Company 500 3, 869 4, 369 GS-D 
@ —I Permian Oil and Gas Company, The 102 510 612 SGS-C 
Philadelphia Electric Company 49,981 27, 579 77, 560 GS-D 
Philadelphia Gas Works (Div. of UGI) 15, 300 113, 072 128, 372 DCQ-D 
Public Service Electric & Gas Company 51,001 52, 616 103, 617 GS-D 
Somerset, Kentucky, City of 1,020 2,040 3, 060 SGS-C 
Southeastem Illinois Gas Company 1,020 1,836 2, 856 SGS -B 
Tennessee Gas Co 259 2,184 2,443 GS-B 


New Customers 

















Crossville, Illinois, Village of 510 - 510 SGS -B 
Elizabethtown Consolidated Gas Company 6, 120 - 6, 120 GS-D 
Grayville, Illinois, City of 165 - 165 SGS-B 
Pulaski, Tennessee, City of 1,682 - 1, 682 SGS-B 
T. W. Phillips Gas & Oil Company 3,060 - 3,060 DCQ-D 
Subtotal 249,435 649, 026 898, 461 
Expansion System Capacity 255, 000 
Unallocated 5, 565 
Presently Authorized to Companies Requesting 
no Increase in this Docket 833, 808 833, 808 
Total Presently Authorized 1, 482, 834 
Grand Total Sales - Present and Proposed 1,732, 269 
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[ Docket No. G-2503 - Report of Request 
for Omission] ’ 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matters of 


Texas Eastern Transmission Corporation Docket Nos. G-2503, 
G-9784, G-9785, 
and G-9786 


Texas Eastern Penn-Jersey Transmission 
Corporation Docket No. G-9787 


REPORT OF REQUEST FOR OMISSION OF 
INTERMEDIATE DECISION PROCEDURE 

To the Commission: 

There is attached hereto an extract from the transcript of the 
hearing in the above-entitled matter on February 6, 1957, the final 
day of hearing. This extract contains the motion expressed by counsel 
for Texas Eastern Transmission Corporation for omission of the inter- 
mediate decision procedure, together with reasons therefor. This 
motion, aS may be seen by the record extract, was concurred in by 
three of the gas distribution customers of Texas Eastern, but was 
vigorously opposed by counsel for Chotin Towing Co. et al., usually 
referred to in these proceedings as the Barge Interveners. The 
Staff of the Commission refrained from expressing any position on the 
motion. 

By agreement of all counsel, the briefs in this matter will be 
filed simultaneously by all concerned. A schedule for the filing of 


briefs was fixed by the undersigned. All initial briefs will be due on 
or before March 8, 1957 with reply briefs to be filed not later than 
March 22, 1957. 
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For the convenience of the Commission, transcript pages 
11,199 - 11, 242 are attached hereto. 


Respectfully submitted this 11th day of February, 1957. 


/s/ William J. Costello 
Presiding Examiner 
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[Docket No. G-2503, Tr. 1] 


BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of: 


TEXAS EASTERN TRANSMISSION CORPORATION 


Hearing Room G-H 
Federal Power Commission 
441 G Street, N. W. 
Washington, D. C. 
Monday, December 6, 1954 
The above-entitled matters came on for hearing, pursuant to 
notice, at 10:00 o'clock a. m. 
BEFORE: 
EMERY J. WOODALL, Presiding Examiner. 
APPEARANCES: 

CHARLES I. FRANCIS, General Counsel, 1545 Mellie Esperson 
Building, Houston, Texas; 

CHARLES I. THOMPSON, Ballard, Spahr, Andrews and 
Ingersoll, 1035 Land Title Building, Philadelphia, 
Pennsylvania; 

R. CLYDE HARGROVE, and ELMON W. HOLMES, Hargrove, 
Guyton, Van Hook and Hargrove, Texas Eastern Building, 
Shreveport, Louisiana; 

KEITH M. PYBURN and J. ROSS GAMBLE, Texas Eastern 
Transmission Corporation, 425 Thirteenth Street, N. W., 
Washington 4, D. C.; and 

STERLING W. STEVES and FRANK J. PERAGINE, Texas 
Eastern Transmission Corporation, Texas Eastern 
Building, Shreveport, Louisiana, appearing for Texas 


Eastern Transmission Corporation. 
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WILLIAM J. GROVE, Assistant General Counsel; WILLIAM L. 
BRUNNER and LOUIS C. KAPLAN, Staff Counsel, 
appearing on behalf of the Staff of the Federal Power 


Commission. 


* 


[ Docket No. G-9784, Tr. 1] 


BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matters of: 


TEXAS EASTERN TRANSMISSION CORPORATION 
and 


TEXAS EASTERN PENN-JERSEY TRANSMISSION 
CORPORATION 


Docket Nos. G-9784, 
G-9785, 
G-9786, 


Docket No. G-9787. 


Hearing Room "D," 
Federal Power Commission, 
441 G Street, Northwest, 
Washington, D. C., 
Monday, March 19, 1956 
The above-entitled matters came on for hearing, pursuant to 
notice, at 10 o'clock a. m. 
BEFORE: 
EWING G. SIMPSON, Presiding Examiner. 
APPEARANCES: 
CHARLES I. FRANCIS, General Counsel, 


Mellie Esperson Building, Houston, Texas; 
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R. CLYDE HARGROVE, 
Hargrove Guyton, Van Hook & Hargrove, Texas Eastern 
Building, Shreveport, Louisiana; 

J. D. HEAD, 
Vinson, Elkins, Weems and Searls, Esperson Building, 
Houston, Texas; 

MARTIN L. FRIEDMAN, 
Chapman and Wolfsohn, Pennsylvania Building, 
Washington, D. C.; 

KEITH M. PYBURN, 
Care of Texas Eastern Transmission Corporation, 


Pennsylvania Building, Washington, D. C.; and 


* xk * * * 
[ Tr. -2579] 
PROCEEDINGS 


PRESIDING EXAMINER: Please come to order. 

Hearing Examiner Simpson who is regularly presiding at this 
proceeding is ill this morning and will not be able to be present. He 
has requested that I convene the hearing for him. 

My understanding is that the question of his presence today 
perhaps was discussed at some time or under some circumstances 
yesterday and he had indicated I believe that he might not be able to be 
here this morning. 

I do not know how long he may be ill. Ido not know just exactly 
what the status of this proceeding is. [If it is very important that it 
proceed without interruption some provision will have to be made for 
a substitute for Mr. Simpson. 

If it is not so urgent as that, it would of course I think be 


advisable to recess the hearing until Mr. Simpson can return. Ido 


not know just how ill he is or just when he may be back. But perhaps 
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it would be taking something of a chance to assume that he could be 
back tomorrow morning. 

Consequently, it seems to me that it might be advisable to 
recess the hearing over to Monday. In making that statement of 
course you understand I am trying to relieve someone of any 
responsibility in this connection. 

Is there any reason why the hearing should not be recessed 


* * * * 


[ Tr. -2983] 


PROCEEDINGS 

PRESIDING EXAMINER: Please come to order. 

Iam sorry to again have to advise that because of Mr. Simpson's 
continued illness it was not possible for him to be here this morning. 

For the purpose of expediting the proceeding as far as possible, 

I have caused a designation to be issued to me for the purpose of 
carrying on the proceeding to the extent considered necessary by Counsel. 

MR. HARGROVE: Mr. Examiner, we had arranged, today -- as 
the record will show from last Friday -- for the witness for the East Ohio 
Gas Company to be here today and to put his testimony on. 

As was explained on the record, this witness is also engaged in 
rate proceedings in the State of Ohio, where his presence is essential 
for the presentation of cases there, and that proceeding was recessed in 
Ohio in order that he might be able to be here to testify today. 

The balance of the case we would not -- we would prefer not to 
attempt to go forward with what I might refer to as Texas Eastern's 
case, which would require some background and knowledge of the facts 
of Texas Eastern's presentation, until Mr. Simpson is able to return, 
unless it develops that Mr. Simpson's illness is going to be of extended 
duration in which case we would have to take a look at it, but we would 
like 
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[Docket No. G-2503, Tr. 3373] 


BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of: 


TEXAS EASTERN TRANSMISSION CORPORATION 


TEXAS EASTERN PENN-JERSEY TRANSMISSION 
CORPORATION 


Docket Nos. G-2503, G-9784, 
G-9785, and G-9786 


Docket No. G-9787 


Hearing Room "E" 
Federal Power Commission, 
441 "G" Street, N. W., 
Washington, D. C., 
Tuesday, May 22, 1956. 
The above-entitled matter came on for further hearing pursuant 
to recess, at 10:00 o'clock a. m. 
BEFORE: 
WILLIAM J. COSTELLO, Presiding Examiner 
APPEARANCES: 


(The same as heretofore noted) 


* * * 


[ Tr. -7109] 


TESTIMONY OF CHARLES I. FRANCIS 
My name is Charles I. Francis and I reside in Houston, Texas. 
I was graduated from the University of Texas with B. A., LL.B. and 
LL.M. degrees in 1917 and admitted to the Bar the same year. I have 
been in the active practice of the law since that time. I have specialized 
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in oil and gas matters and have represented numerous companies and 
individuals engaged in the production, refining, transportation and 
marketing of oil and gas. I have participated as an investor in many 
oil and gas enterprises. I have served as counsel foranumber of 
Governmental agencies concerned with some phase of the oil and gas 
business, such as Special Assistant Attorney General of the United 
States in charge of all oil and gas litigation arising under Section 9 (c) 
of the N. R.A. Act of 1933; Counsel for the Petroleum Administrative 
Board; Special Assistant to the Secretary of War; later served as a 
Special Consultant to the Secretary of the Interior, Harold S. Ickes 
during a part of World War II. I have been a Director, Vice President 
and General Counsel of Texas Eastern Transmission Corporation since 
it was organized. In summary, I have been in continuous contact with 
the developments in the oil and gas business for nearly forty years. 
(end page 1) 

It is a matter of history and within my knowledge that the Big 
Inch and Little Big Inch pipelines were constructed and operated as 
World War Tl facilities by the Government when the tanker 


aK * * * 


[Tr. 7123] 


TESTIMONY OF GEORGE T. NAFF 

When I testified on two prior occasions in these proceedings, I 
was President of Texas Eastern and spoke as the Company's policy 
witness. On September 27, I was elected Vice Chairman of the Board 
of Directors and Mr. Orville S. Carpenter, who was our Vice President 
and Comptroller, became President. As Vice Chairman I have been 
designated and authorized by the Board to state the Company's presently 
proposed use of the Little Inch facilities and our program and policies. 
I, therefore, continue to appear as the Company's policy witness in 
this case. 
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At the original hearings in G-2503 I did not describe our general 
plan for the operation of the Little Inch as a common carrier of 
petroleum products or the location and nature of the facilities which 
we proposed to construct or use. I shall now endeavor to outline our 
presently proposed use of the Little Inch if we are permitted to abandon 
gas service through the portion of the line involved in this proceeding. 
In outlining our plan it will be necessary, of course, to advert to 
various factors and conclusions which have influenced us in arriving 
at the decision to request necessary authorization for the abandonment 
of gas service in this proceeding. (End page 1) 

The segment of the Little Inch which we desire to reconvert to 
products service lies between the Baytown-Beaumont area of Texas 


and Moundsville, West Virginia. Pursuant to the 


* * * * * 


[Tr. 7146] 


from every viewpoint of the Company, the gas consumer, the consumer 
of products and the public generally. I consider the project to be 
financially sound and in line with Public Convenience and Necessity. 
Now I turn to the question of the urgency of action in this 
proceeding which will enable us not only to start reconverting the 
Little Inch line to products service, but to complete our facilities to 
what has been referred to as the maximum gas facilities, instead of 
the minimum gas facilities, now authorized. Thus far we have pointed 
out the savings which can be achieved by the shipping public through the 
use of the reconverted Little Inch Line for the transportation of clean 
products. It must be borne in mind that we introduced evidence in 
Part A of these consolidated proceedings and the Commission found 
that substantial savings in cost of gas service would result from 
abandonment of the Little Inch as a gas carrier and from the construction 
and operation of the so-called maximum gas facilities, which savings 
we estimated in Part A to be approximately $4, 000,000 per year and 
which cannot be realized until a decision is rendered in Part B. 
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Certainly this is sufficient incentive from the gas consuming viewpoint 

to justify an expeditious handling of this hearing before the Examiner. 
Thus the order in Part A authorized the construction only of 


certain minimum loops on the Kosciusko 30-inch line 


[Tr. 7147] 


and, therefore, Part B must be concluded before the full looping on that 
line will be authorized. Substantial savings can be effected if Texas 
Eastern can construct the maximum loops at the same time with the 
same crews and contractors as those employed to construct the minimum 
loops, instead of having to construct the minimum loops, permit the 
construction crews to depart, and move crews and contractors back on 
the job to complete the maximum loops. The cost of moving company 
and contractors' crews on and off construction jobs is substantial. 

Such costs will become part of Texas Eastern's rate base, and the con- 
sumer ultimately will be required to pay therefor. (End of page 18) 

If part B is concluded at a sufficiently early date, the minimum loops 
then in construction can be extended to become the maximum loops as 

a part of the same contract job without the cost of moving off and on 
location. Such a substantial saving in capital cost and subsequent cost 
of service is an element which cannot be ignored from the standpoint 

of Texas Eastern's gas service. 

Therefore, from the viewpoint of the public generally, the shipper 
of clean products and the gas consuming public, as well as, of course, 
the direct customers of Texas Eastern, and from the viewpoint of Texas 
Eastern and its security holders, we respectfully urge that all 
expedition be employed in the conclusion of these consolidated 
proceedings. (End of page 19.) 
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TESTIMONY OF B. D. GOODRICH 

My name is B. D. Goodrich. Iam a resident of Shreveport, 
Louisiana. My present position with Texas Eastern Transmission 
Corporation is Vice President and Chief Engineer. In this capacity 
I plan and supervise the operations of the Engineering Department. 

I was educated at The Rice Institute, Houston, Texas, receiving 
a degree of Bachelor of Science in Civil Engineering in 1935. 

Early in 1936 I was employed by the United Gas Pipeline Company 
as an engineer with duties pertaining to the design and construction of 
compressor stations, natural gasoline plants, and the necessary 
pipelines, storage tanks and other facilities required to transport 
natural gas, crude oil and petroleum products. 

During January 1943, I entered the Military Service, Civil 
Engineer Corps of the U. S. Navy, where most of my assignments 
were related to special petroleum projects, being attached to the office 
of Chief of the Bureau of Yards and Docks. These assignments included 
the construction of aviation gasoline refineries, the design and planning 
of oil pipelines, and the organization and direction of exploratory oil 
drilling for the Navy outside of the continental limits of the United 
States. (end page 1) 

I returned from the Service in July, 1946, and re-entered 


[Tr. 7149] 


the employ of the United Gas Pipeline Company. Early in 1947 I began 
working on the Texas Eastern project and shorter after that company 
had completed its organization and assumed the operation of the Big Inch 
and Little Big Inch pipelines, I joined it in the capacity of Chief Engineer. 
I remained with Texas Eastern in this capacity until being elected 
Vice President and Chief Engineer in 1950. 
I have appeared before this Commission and testified in previous 
applications by Texas Eastern in Docket numbers G-880, G-1003, 
G-1012, G-1089, G-1964, G-2340, G-2341, G-2503 and G-9784 (part A). 
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My testimony will cover a general description of the facilities to 
be constructed, the design of the proposed products pipe line, the method 
of operating the system, and the economic feasibility (exclusive of 
markets) of the proposed products system. I will discuss in detail the 
following exhibits in the sequence indicated: B-165, B-167 and B-166. 

All of these exhibits were prepared under my supervision and 
direction by members of the Engineering Department of Texas Eastern 
with the cooperation and assistance of other engineering consultants. 

The products pipe line system, as now proposed to be constructed, 
consists of the main line from Baytown, Texas to Moundsville, West 
Virginia, with 23 main line pumping stations. 


* * * 


[Tr. 7192] 
TESTIMONY OF HERBERT E. FISHER 


My name is Herbert E. Fisher, I reside in Houston, Texas. 

Iam president, founder and majority stockholder of Pipe Line 
Technologists, Inc., a firm of professional engineers, with headquarter 
offices in Houston, Texas, and subsidiary offices in New York City, 
Calgary, Alberta, Canada, and Caracas, Venezuela. 

I have had 25 years' experience in the oil industry with particular 
emphasis on transportation, supply and distribution problems. 

I have specialized in the pipe line business and have supervised 
the development of new crude oil, natural gas and petroleum products 
pipe line projects from their inception to completion. 

I have planned, designed, supervised the construction of and 
placed in operation many hundreds of miles of pipe lines in the United 
States, Canada and Latin American countries. My experience includes 
the economics, feasibility, design and operation of products pipe line 
facilities. 
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I started my business and professional career as an engineer in 
1932, after attending the University of Oklahoma, with the Stanolind 
Pipe line Company, a wholly owned subsidiary of Standard Oil Company 
of Indiana, at Tulsa, Oklahoma. This company, now named Service 
Pipe Line Company, owns and operates (End of page 1) one of the 
largest and most modern crude oil pipe line systems in the world. 


[Tr. 7193] 


After ten years of quite varied experience in most phases of 
engineering and operating activities, I was transferred from the 
subsidiary company to STANDARD's head office at Chicago as pipe 
line advisor to the top executives of the parent company. 

Under the personal direction of the executive vice president of 
STANDARD, who ultimately became president, I was assigned the 
responsibility for developing plans for maximum utilization of products 
pipe line transportation throughout standard's principal distribution 
areas covering fifteen states in the Midwest. 

It was one of my duties to become intimately acquainted with the 
supply, distribution and transportation problems in these areas. As 
Chief Engineer of the Products Pipe Line Department of Standard, I 
personally supervised the preparation of numerous economic studies 
and feasibility reports on products pipe line systems, many of which 
were ultimately built as plant facilities of standard or as common 
carriers in collaboration with other companies. 

I resigned from Standard Oil Company of Indiana in 1951 to form 
my own engineering firm in Houston. Subsequently, I initiated, 
developed, designed, supervised the construction and placed in 
operation two common carrier products pipe line systems named 
Kaneb Pipe Line Company and Augusta Pipe Line Company. Both of 
these systems are presently being operated 
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under a management arrangement by Pipe Line Technologists, Inc. 

I am Chairman of the Executive Committee, President and a 
Director of Kaneb Pipe Line Company. 

Our engineering staff conceived the idea of serving major Air 
Bases direct through multi-products, common carrier pipe lines. 

Kaneb was (End of page 2) the first such carrier to make a direct 
connection to an Air Base. 

The success of this first installation has resulted in the 
connection of ten Bases, with sixteen more currently under study for 
potential pipe line tie-ins. 

As a registered professional engineer and pipe line consultant, 

I have been actively engaged for many years in tall technical activities 
related to the pipe line business. In the last fifteen years I have 
served as a member and chairman of many American Petroleum 
Institute Committees sponsoring technological advances in the pipe line 
industry. 

The engineering staff of pipe Line Technologists, Inc., is 
composed of approximately 35 professional engineers, marketing 
analysts and other pipe line specialists whohave had from ten to thirty 
years’ experience in the oil and gas industry. 

Most of our people have received their training through much 
varied experience with major pipe line companies throughout the world. 
I consider them to be authorities in their respective fields. 


[Tr. 7195] 


I might mention the following: 

Mr. William T. Pyott, Executive Vice President, a graduate of 
Yale and Oklahoma Universities, has had over twenty-one years' pipe 
line experience, fourteen of which were with Great Lakes Pipe Line 


Company, one of the largest carriers in the business. 
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He was subsequently employed on pipe line projects throughout 
the United States, Canada, Latin America and some European countries. 

Mr. Pyott has frequently qualified as an expert witness before 
administrative agencies in the United States and Canada, including the 
Federal Power Commission. (End of page 3) 

Mr. Don H. Lewis, Vice President, I consider to be one of the 
most outstanding pipe line engineers in the world today. He has had 
over thirty-one years’ pipe line experience. Previous to his association 
with our firm, he was a Vice President and Director of Shell Pipe Line 
Company. 

Mr. Lewis was the engineer responsible for the first adaptation 
of the electric motor driven centrifugal pumps to pipe line service. 

He has personally supervised the design, construction and operation 
of crude oil and products pipe line facilities costing more than $150, 000,000. 

Our Manager of Engineering, Mr. Fred D. Valentino, Texas A 
& M Graduate, was formerly with Texas Pipe Line Company. Although 
he has only had ten years' pipe line experience, he is an 
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authority on the latest techniques of design. 

He has served on various committees for national defense on pipe 
line matters and has also qualified as an expert witness before the 
Federal Power Commission as well as Government agencies in Canada. 

Mr. Frank E. Hangs, our Chief Engineer, an honor graduate 
from the University of Illinois, has had over twenty three years' pipe 
line experience and previously was associated with the Texas Pipe 
Line Company and Transcontinental Gas Pipe Line Company. 

Our Construction Engineer, Mr. Robert H. Latham, a graduate 
of Missouri School of Mines and Purdue University, has had over 
twenty years' experience on crude oil, natural gas and petroleum 


products pipe line systems. 
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In addition to our professional pipe line engineers, our staff 
includes marketing analysts and other specialits. 

Mr. E. L. Beeman, is our principal marketing analyst. He has 
had over twenty-five years' experience in supply, distribution and 
traffic problems. He served as General Traffic Manager of National 
Cooperative Refinery Association before becoming associated with 
our firm and had previously been with Globe Oil and Refining (End of 
Page 4) Company in transportation. 

In addition to his other duties he is actively engaged in the 


management of two operating pipe line companies. Other 
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specialists include such people as Mr. James R. Whatley, Texas A& M 
graduate, an experienced accountant and financial advisor who, until he 
joined our firm, was on the Staff of Peat, Marwick, Mitchell & Company 
at Houston and previously with Humble Oil and Refining Company. 

Our clients include many major oil and gas companies and 
independent operators as well as some heavy industries outside the 
oil business. 


Our firm is presently performing engineering work on a number 


of crude oil, natural gas and petroleum products pipe line projects in 


the United States, Canada and several Latin American countries. 

We were engaged by the Texas Eastern Transmission Corporation 
in the Fall of 1955 to consult with and advise them on the proposed 
reconversion of the Little Inch to products pipe line service. 

All the data which we will present in the following testimony has 
been prepared by the staff of Pipe Line Technologists, Inc., under my 
direct personal supervision. 

The opinions and conclusions which I state are not only my own but 
are also the composite judgment of Pipe Line Technologists, Inc. , as 
a firm of consultants. 
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It is our opinion based upon our investigation, study and analysis 
of the factual and pertinent data hereinafter described in detail, as well 
as our knowledge of the over-all supply, 


[Tr. 7250] 
TESTIMONY OF J. B. SAUNDERS 


My name is J. B. Saunders and I reside in Houston, Texas. 

I have been engaged in the oil industry since 1918. In that year 
I entered college and during vacations was employed as a roustabout, 
tool dresser and pipe liner. In 1922 I was employed by Imperial 
Refineries of Oklahoma as a shipping clerk. I remained with that 
Company until 1937 moving up through the traffic and sales department 
to the position of Sales Manager. In 1937 I organized Triangle 
Refineries, as a proprietorship which I operated until 1946. In that 
year I organized a corporation known as Triangle Refineries, Inc. which 
took over the business, and became its President. I have served as 
President of that company continuously since that time. I will here- 
after refer to this company as Refineries, Inc. 

Refineries, Inc. is a marketer of petroleum products and not a 
refiner. It acts as marketer for a number of independent refiners and 
gasoline cycling plants located in Louisiana and Texas. Refineries, 
Inc. also purchases and resells petroleum products of various other 
refineries located in the mid-west and inland areas and on the Gulf 
Coast. The company does (end page 1) not operate service stations 
or sell to consumers except large commercial accounts. It acts as 
a supplier of independent marketers, most of whom conduct their 
operations in the section of the country which has been referred to in 
this proceeding as the Little Inch Eleven State Market Area. 


* x * * * 


[Tr. 7281, 7282] 


108 
[Tr. 7281] 


TESTIMONY OF C. L. BROCKSCHMIDT 


My name is C. L. Brockschmidt and I reside in Shreveport, 
Louisiana. I was employed by Texas Eastern in 1947, the year of its 
formation, as Manager of Sales. In 1950 I was elected a Vice Presi- 
dent of Texas Eastern and have since served in that capacity. 

I was graduated from Texas A & M College in 1926 with a 
Bachelor of Science degree in Mechanical Engineering and have been 
engaged in the oil and gas business since my graduation. From 1927 
to 1931 I was employed by the Lone Star Gas Company of Texas as an 
Industrial Gas Sales Engineer. From 1931 to 1942 I was employed in 
the same capacity by the Mississippi River Fuel Corporation. From 
1942 to 1945 I served the War Production Board as Chief of Supply and 
Allocations, Natural Gas Division. In 1945 I was employed by Standard 
Oil Company (New Jersey) as a marketing specialist dealing with the 
Supply and distribution of liquefied petroleum gases in all of Jersey's 
foreign markets. I spent approximately two years abroad, traveling 
through Central America and South America on two occasions, and 
through Europe and North Africa on two other occasions. 

Texas Eastern's proposal to reconvert the segment of the Little 
Inch from the vicinity of Moundsville, West Virginia to Beaumont, 
Texas, has been under active consideration to my personal knowledge 


Since 1952. It was first discussed with 


[Tr. 7282] 
me in the Fall (End of page 1) of that year by the late R. H. Hargrove 
who was then President of the Company. In February of 1953 I was 
relieved of most of my other responsibilities as Vice President so 
that I could spend virtually full time in a survey and investigation of 
the economic feasibility of the use of the line as a petroleum products 
common carrier. With relatively unimportant interruptions, I have 
been continuously engaged in this study since that time. I have 
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therefore spent nearly four years in studying the distribution and 

supply of petroleum products in the states east of the Rocky Mountains 
but more intensively in those states which can be served directly or 
indirectly by the Little Inch and which have been referred to by others 
as the Little Inch Eleven State Market Area. I have also studied the 
potential use of the Little Inch in serving markets in northern Louisiana, 
central Arkansas, and western Pennsylvania. 

In the course of my investigation it has been my duty to ascertain 
and I have ascertained, the demand for petroleum products in the 
Eleven State Market Area, the sources of supply and the means of 
transportation heretofore used to reach that area. This study in- 
cluded the extent to which market demands in the area have been and 
are being supplied by refineries located in those states, the means by 
which crude reaches those refineries and most important, the extent 


to which the area is deficient in local supply and must 
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import products from elsewhere. 

In March of 1953 William P. Hayes, whose qualifications as a 
Supply and distribution expert have been described by Mr. Naff, (End 
of page 2) was retained by Texas Eastern ta work with me in the 
economic feasibility study. We worked on the matter continuously from 
March until July, 1953 at which time we made a first Report (known as 
the First Hayes Report) to Mr. R. H. Hargrove, President of the 
Company who was then still living. This Report was based upon our 
combined knowledge of the actual and potential demand for petroleum 
products in areas adjacent to the Little Inch. The Report was entirely 
preliminary in its nature. Acting under instructions from Mr. Hargrove 
and Mr. Naff, who was then Executive Vice President, we did not dis- 
close the possibility of reconversion to anyone outside of the company. 
We recommended a further study during which we would discuss the 


reconversion plan with prospective shippers. 
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Mr. Hayes and I were then given our second assignment. We 
were instructed to call upon the numerous major and independent com- 
panies engaged in the refining and marketing branches of the oil in- 
dustry who were then competing or who could compete in areas which 
could be reached by the Little Inch. Between the end of July and 
October 1953, Mr. Hayes and I working together called upon numerous 
potential shippers and consignees of products and disclosed Texas 


Eastern's 
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proposal to reconvert the Little Inch to products service. Pursuant 
to further instructions from the management, we prepared several 
schedules showing possible rates from various points of origin to 
various destinations. These rates were (End of page 3) not in any 
sense finalized and we were directed to show them to prospective 
shippers on a tentative basis for the purpose of obtaining their 
reaction. 


At that time we were considering the possibility of constructing 


a lateral from Moundsville, West Virginia to the Pittsburgh area and 
additional laterals to Louisville, Kentucky and Cincinnati, Ohio. We 
reached the conclusion, based upon our own knowledge of the economics 


of supply and distribution to the distribution points which were then 
planned, and upon interest shown by potential users, that reconversion 
was feasible and would be profitable. It was our joint opinion that the 
Little Inch itself would attract a minimum of 100, 000 barrels per day 
during the first year of operation and that this figure would be sub- 
stantially increased by joint movements with other common carrier 
pipelines. 

The second Hayes Report makes detailed estimates of potential 
volumes from various points of origin to various destinations. These 
figures represented our then combined opinions and conclusions of Mr. 
Hayes and myself. We were instructed by the management to confine 
our discussions to indications of interest by potential shippers. I did not 


* * * * Ok 
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MR. THOMPSON: And by whom was that established ? 

MR. LEVENTHAL: I believe it was established by Mr. Fisher 
yesterday. 

THE WITNESS: I would like to see that in the testimony, Mr. 
Leventhal. 

MR. LEVENTHAL: I will rest on the record as made, then. 

MR. THOMPSON: Mr. Examiner, I think we have had a good 
deal of argument between counsel and this witness. I think we have had 
a good deal of unnecessary badgering of this witness. I think we would 
get along faster, better, and more efficiently, if Your Honor would 
caution Mr. Leventhal not to engage in those tactics. 

PRESIDING EXAMINER: Well, I haven't seen that it has reached 
a point where it has become obnoxious yet, but I am sure that this is 
Friday afternoon, and Mr. Leventhal, after a week end of rest, will 
come back refreshed and possibly less bitter in his questions. 

I still don't understand that last question that you were trying to 
get through to the witness. I would like to look at the record myself, 
and I don't understand it at all, Mr. Leventhal, what you are talking 
about, the severance of the line from Texas Eastern. 

MR. LEVENTHAL: Mr. Examiner, the position of the barge 
intervenors in this proceeding does not relate to the point that the 
Little Inch pipeline -- we are not taking the position 


(Tr. 7825] 
in this proceeding that the Little Inch pipeline should not be converted 


to petroleum products transportation, but that if it be in fact a matter 
of public interest for the Little Inch pipeline to be in petroleum products 
transportation, that is a matter which must be tested out in the market 
as an independent judgment, and should not be affected by the special 
circumstances of Texas Eastern's position as a gas carrier. 
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We have made the point in our exceptions filed with the Com- 
mission in Docket G-2503 that any approval to withdraw the Little Inch 
line from gas service should in the public interest be conditioned upon 
the severance of the line from Texas Eastern Transmission Corpora- 
tion as a preliminary to determine whether or not it was feasible and 
was a profitable venture. 

Now, if in fact it is a good venture, such a prime venture as 
everyone on Texas Eastern's staff seems to feel, then there presumably 
would be no difficulty in accomplishing such a severance, and in giving 
the Gulf Coast refiners all the access they need to these markets that 
they are allegedly hankering to service. 

PRESIDING EXAMINER: One further question, Mr. Leventhal: 
What is your impression of how this witness apparently offered that 
view yesterday, not quoting his testimony, but -- 

MR. LEVENTHAL: It was my impression he made some reference 


to the fact that the Gulf Coast refiners should be entitled to 
* * * * * 


[Tr. 8549] 
PREPARED TESTIMONY OF E. M. MERRILL 
The Witness: My name is E.M. Merrill and I live in St. Louis, 
Missouri. 


I am president of Merrill Marine Services, at St. Louis company 
engaged in marine surveying, appraising, and brokerage. 

My experience in the river business is as follows: 

In 1927 I spent a summer vacation from Dartmouth College as a 
laborer in a barge repair yard at Dana, West Virginia. At this time 
and until 1931, my father, E.M. Merrill, Sr., a consulting and min- 
ing engineer, was president of the Great Kanawha River Improvement 
Association and my interest in river matters derived from this cir- 
cumstance. 

When I left school in 1930 I decided on river transportation as a 
career and set about building practical knowledge. In 1930, 1931, and 
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part of 1932, I worked aboard towboats running on the Kanawha, Ohio, 
and Mississippi rivers, and gained experience as deckhand, mate 
clerk, steward, and steersman. 

In 1932 I became superintendent of the Great Kanawha Barge 
Line -- a coal carrier. 

In 1935 I joined Mississippi Valley Barge Line Co., and served 
Successively as Local Claim Agent at New Orleans, Louisiana; was 
promoted to be Assistant (1946) and later Acting Claim Agent for 
Mississippi Valley. I (end page 1) handled much of the office detail 
of their growing bulk bargeload business. In 1945 I transferred to the 
Operating Department as 
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Office Manager and Assistant to the Marine Superintendent. 

In June 1948, I resigned and started Merrill Marine Service. 
In December 1949 Captain Oscar Lane became my partner. He direc- 
ted our survey and salvage business until his health failed in 1953, 
leaving supervision of brokerage and spot movements to me. I have 
been sole owner of the business since 1954. 

The range of our service is broad.; In the course of our surveying 
and appraising business we inspect floating equipment for the account of 


owners and/or underwriters as an independent observer. We recom- 


mend repairs, supervise repairs, and salvage stranded and sunken 
equipment. We appraise marine equipment for the account of under- 
writers and potential purchasers. We act as broker for the sale and 
purchase of floating equipment, such as boats, barges, dredges, 
derricks, etc. We also move single barges and groups of barges 
from and to various points over the entire inland waterway system for 
a set brokerage fee per mile. We have also handled considerable con- 
Sultation business covering a wide range of aspects of river trans- 
portation. 

We broker wet and dry cargo; our wet cargo brokerage has been 


entirely in petroleum products. This brokerage of petroleum products 
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consists of mainly of spot movements as opposed to term contract 


movements. We make the arrangements between shipper and carrier. 
a * me % * 


[Tr. 8594] 
PREPARED TESTIMONY OF JOSEPH H. SALMON 
My name is Joseph H. Salmon. I reside in Mamaroneck, New 
York. 
I am a management consultant specializing in the oil, gas, 


chemical and transportation industries, with offices at 201 East 57th 
Street, New York, New York. 

I was educated at the Pennsylvania State University, receiving 
a degree of Bachelor of Science in Industrial Engineering in June, 
1921, and a further degree of Industrial Engineer in June, 1929. My 
subsequent education includes work at Washington University, St. 
Louis, in economics, accounting, finance and chemistry, supplementing 
my undergraduate studies. I was also graduated from the St. Louis 
University Law School in 1928. 

During the years 1923 through 1949, I was employed by the Shell 
Oil Company in various positions of increasing executive responsibility 
affecting all branches of the oil industry. I successively served as 
Cost Engineer, assistant to the Chief Engineer, assistant to the 
Manufacturing Vice President, Manager of Transportation and Supplies 
Department, Chairman of the Long Range Planning Committee, Chair- 
man of the Economics Committee and as Assistant to the President 
and Economic Adviser. 

During the years 1944 through 1949, I was a member of the 
Company's (End P.1) Executive Committee. 

During 1941 to 1943, I served as Chief of the Petroleum Price 
Section, Petroleum Branch, Fuel Division, of the Office 
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of Price Administration. In that capacity I was concerned with the 
formulation and administration of maximum price regulations on 
petroleum and petroleum products, and in particular with cost-price 
and supply-price relationship in all phases of the petroleum industry. 
During 1943 I served in the Washington Office of the Shell Oil Company, 
representing that company in its relations with various Government 
agencies. In 1944 I returned to New York and at that time became 
Assistant to the President and Economic Adviser of Shell Oil Company 
until 1949 when I opened my office as an independent management 
consultant. 

I have served as an active member of the Economics Advisory 
Committee of the Interstate Oil Compact Commission, of the Armed 
Services Petroleum Requirements Committee, of the A. P.I. Committee 
on Fundamental Study of the Petroleum Industry as well as with other 
industry and governmental groups. 

I have been a member of the American Society of Mechanical 
Engineers, the American Petroleum Institute, the Society for Advance- 
ment of Management, the American Management Association and the 
Economic Club of New York. 

In the course of my work with Shell Oil Company I initiated and 
directed various aspects of the long-range corporate planning activi- 
ties of the company, and in particular was closely connected with the 
major expansion programs of the company for many years. It was a 
part of my responsibility to analyze and study all phases of the petro- 
leum industry which would be pertinent 


[Tr. 8596] 
to planned expansion of company activities. The subjects under study 
covered expansion and concentration of markets; expansion in refinery 
capacity, including the choice of locations; expansion of transportation 
(End. P. 2) facilities, including crude oil pipelines, petroleum pro- 
ducts pipelines, barge facilities, tank cars, and tank trucks. In the 
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study of transportation facilities and services, consideration was given 


to the economics and policy considerations involved in the purchase by 


Shell Oil Company of transportation facilities and services. 

Discharge of the foregoing responsibilities required study and 
analysis of engineering, operating and economic feasibility of pro- 
posals under review and alternatives under consideration; surveys of 
the availability of and market for crude oil and petroleum products in 
various sections of the United States, including specifically the South- 
west, Midwest and East. 

I was also charged with the responsibility of coordinating supply 
and demand, and arranging for the most economical transportation of 
products. These duties included direction of product purchases and 
exchanges to meet product demand through the marketing territory. 

Since early 1950 I have conducted an independent management 
consulting service specializing in the oil, gas, chemical and trans- 
portation industries. 

In view of the nature of the issues involved in this proceeding I 
may refer to certain matters which I have considered in the course of 


this consulting practice. In 1950 I made a 
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study of the operations and economics of the New York State Barge 
Canal. 

I served for several years as consultant to National Distillers 
Products Corporation and National Petrochemicals Corporation, and, 
among other things, participated in the negotiations which culminated 
in 1950 in an agreement for sale by the latter company to Phillips 
Petroleum Company at its output of LPG and other hydrocarbons at 
the company's plant, subsequently constructed, at Tuscola, Illinois. 
(End. P. 3) 
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During 1950 and 1951 I was one of the organizing members of a 
group considering a proposed petroleum products pipeline from the 
Gulf Coast to Shreveport and a Mississippi River terminal in Arkansas. 
Because the shipper interest evidenced in general and preliminary dis- 
cussions was not forthcoming in concrete detail at later stages, this 
project was not carried forward. 

As President and Director of American Development Corporation, 
I have been particularly concerned with and have kept abreast of techni- 
cal and economic developments in the petroleum refining industry. 

That is a company which owns, controls, and licenses process patents 


relating to the oil refining and chemical industries. 





In the summer of 1954 I was requested by Mr. Harold Leventhal, 
counsel for barge intervenors, to prepare an analysis of the economic 


considerations involved in the proposed use of the 
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Little Inch pipeline for clean petroleum products service. 

I have been studying this problem for approximately 2 years. I 
have considered the analyses of Mr. Hayes, Mr. Saunders, and Mr. 
Brockschmidt as set forth in the reports of October 20, 1953, and June 
28, 1954 (Appendices to Texas Eastern Exhibit 38 in Docket No. G-2503). 
I have considered the testimony on direct examination and cross- 
examination of Mr. Naff, Mr. Goodrich, Mr. Saunders, Mr. Brock- 
schmidt, and Mr. Fisher, the witnesses called by Texas Eastern 
Transmission Corporation ("Texas Eastern") in Part B of the current 
proceeding. 

For purposes of my analysis, I have used whatever information 
has been made available by Texas Eastern. 

I have put the following to myself as the central task -- to 
develop the (End of P. 4) analysis and advice which I would give to an 
independent company considering acquisition of the 20-inch Little Inch 
line from Baytown, Texas, to Moundsville, West Virginia, for use in 


clean petroleum products service. 
* * * * * 
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[Tr. 8711] 
PREPARED TESTIMONY OF JOHN H. FREDERICK 

The Witness: My name is John H. Frederick. I reside in 
Washington, D. C. 

I am Professor of Transportation and Head of the Department of 
Business Organization in the College of Business and Public Admini- 
stration at the University of Maryland. I hold the degrees of B. S., 

M. A., and Ph. D. from the University of Pennsylvania. I am the 
author of numerous books and many articles on various aspects of 
transportation and distribution. 

Apart from my general background as an economist, I have for 
the past ten years been working in the field of national transportation 
policy. From 1946 to 1949, as Transportation Consultant to the House 
Committee on Interstate and Foreign Commerce, I conducted the 
National Transportation Inquiry and wrote the pertinent reports. From 
1950 to 1953, in connection with their National Cooperative Project on 
Transportation Policy, I was consultant to the Transportation Associa- 
tion of America. 

In 1953 and 1954 I was consultant to the Administrator of Defense 
Transport. I have been a member since 1951, and on the executive 
committee since 1953, of the advisory Transportation Council to the 
U. S. Department of Commerce. 

At the request of counsel for the barge operators intervening 
before the Federal Power Commission, I have given consideration to 


the proposal of the Texas Eastern Transmission 


[Tr. 8712] 
Corporation to convert the Little Inch line (end page 1) from Baytown 
to Moundsville from the carriage of natural gas to the transportation 
of refined petroleum products and to build a spur to Chicago from 
Seymour, Indiana. 
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The purpose of my consideration was to provide an analysis of 
the conversion project from the viewpoint of overall national trans- 
portation policy. 

a * 


[Tr. 8736] 
PREPARED TESTIMONY OF GRESHAM HOUGHLAND 

The Witness: My name is Gresham Houghland. I reside in 
Paducah, Kentucky. I am vice president and director of both Walter 
G. Houghland, Inc., and Walter G. Houghland Sons, Inc., andI am a 
partner in Walter G. Houghland Sons, all of Paducah, Kentucky. 
Although separate business entities are utilized for purposes of owning 
different equipment and carrying on different operations, these en- 
tities all have the same management and ownership interest and may 
fairly be regar ded as a unit for present purposes. They will be re- 
ferred to in my testimony as the Houghland companies. 

The Houghland companies are contract tank barge operators 
engaged in the transportation of clean petroleum products, which I 
shall for convenience refer to as "products." These firms have been 
engaged in this petroleum towing business since 1931. I personally 
have been in the barge business since 1939. We also have tows and 
dry cargo barges which are operating in the coal trade, but these are 
a separate business from the products tank barge trade which is the 
subject of my testimony. 

We also have a machine business and a marine supply company. 
(End page 1) 

Before going further I should note that I have read the testimony 
of Mr. E. M. Merrill and of Mr. J. H. Salmon, and that I subscribe 
to the statements made by Mr. Merrill and to those aspects of Mr. 


Salmon's testimony that relate to contract 
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tank barge industry and the impact of the Little Inch proposal on our 


industry. 
& * 


[Tr. 8758] 
PREPARED TESTIMONY OF G. G. MC COOL 
THE WITNESS: My name is G. G. McCool. I reside at 
Greenville, Mississippi. 
I am president of Greenville Towing Company, Inc., and Green- 
ville Transportation Company, Inc., of Greenville, Mississippi. I 
shall refer to them as Greenville. Both of these corporations have the 


Same management and the same stockholders. They are our barge 


operating companies. Some of the equipment is leased from sister 
corporations which own barge equipment. Another sister company 
builds and repairs boats. 

Greenville has been in business since 1941 as contract tank 
barge operators engaged in the transportation of clean petroleum pro- 
ducts on the western rivers, including the Gulf Intra-Coastal Canal and 
the Mississippi and Ohio River systems. I have personally been with 
the Greenville companies since 1941, though I only became president 
earlier in 1956. 

x *x 

[Tr. 10, 711] 
BY MR. THOMPSON: 

Q. Mr. Marshall, will you state your name and address for the 
record? A. My name is J. Howard Marshall. I reside in Fort Worth, 
Texas. 

Q. If my recollection is correct, you are a grauduate of the Yale 
Law School? A. That is correct. 

Q. What year? A. 1931 


Q. Did you then become Assistant Dean of the Yale Law School? 
A. Yes. 

Q. How long did you hold that position? A. Two years. Actually, 
that isn't technically correct. I was on leave of absence with the U. S. 
Government for two years beyond the time that I actually left Yale 
Law School as an active member of the faculty. 
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Q. Would you be kind enough, sir, to give us a brief resume of 


your experience and associations with the oil industry from the time of 


your graduation from Yale? A. That is a fairly long story, Mr. 
Thompson. Immediately, or during the period that I served as Assis- 
tant Dean and Assistant Professor of Law at Yale, in collaboration 
with Mr. Norman L. Meyers, under a grant from both the Yale Law 
School and the 
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Department of Economics of Yale University, I worked for two years 
on a series of studies relating to the legal and economic effects related 
to the regulation of the petroleum industry. These studies appeared as 
a series of monographs in the Yale Law Journal. 

In the summer of 1935, I embarked on what I at that time assumed 
was a temporary assignment on a leave of absence from the Yale Law 
School as Assistant Solicitor of the Department of the Interior, speci- 
fically to work on various of the oil problems of the Department at 
that time. 

MR. FRANCIS: You said 1935? 

THE WITNESS: I am wrong -- 1933, excuse me. I was on the 
Law School faculty from 1931 to '33 as an active member, and starting 
in the summer of 1933 I became Assistant Solicitor of the Department 
of the Interior to work on the problems of the Department relating to oil. 

In that connection, one of my first tasks was the enforcement of 
what was then known as Section 9(c) of the National Industrial Recovery 
Act, which prohibited the movement in interstate commerce of crude 
oil and its products produced in violation of state law. 

BY MR. THOMPSON: 

Q. Was that the so-called Connally Hot Oil Act? A. Not yet. 

It later became the Connally Hot Oil Act in a sense, when Section %c) 
was declared unconstitutional, about 
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a year and a half later, and the Connally Act was passed in lieu of old 
Section 9(c), and cured a defect in the law which the Court had held 
unconstitutional because it made an improper delegation of legislative 
powers to the President. 

Q. Did you participate in the drafting of the Connally Act? 

A. Idid. That was somewhat later, as I have indicated, but when the 
Section 9(c) of the Recovery Act was declared unconstitutional in the 
Panama case, I was asked by Senator Connally -- I was a little bit 
ahead of my story. I was then a member of the Petroleum Admini- 
strative Board of the Department of the Interior -- to prepare a draft 
for him that would cure the defects, if I thought that possible, in 
Section 9(c), and provide a constitutional and workable method of 
stopping what was then known as the “hot oil racket". 

In that connection, as I recall it, I had the assistance of my 
friend Charley Francis, who is now General Counsel, or used to be 
General Counsel, and is now Director of Texas Eastern. 

I guess you still are General Counsel, aren't you, Charley? 

MR. FRANCIS: Technically. 

THE WITNESS: But going back to the summer of 1933, I parti- 
cipated in the drafting and later in many modifications in administration 
of the Petroleum Code, the administration of which was transferred 
from the Department of Interior under the National Recovery Act in the 
fall of 1933, and during the next two 
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years I served constantly as one of the administrative officers admini- 


stering that cade, which applied to all phases of the petroleum business, 


extending from the production of oil to its transportation, to the re- 
fining of crude oil, the transportation and marketing of petroleum 
products. 
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For that purpose there was established by the Secretary of the 
Interior, in the Department of the Interior, a Petroleum Administrative 


Board, of which I was a member. 


In connection with that work with the Department of the Interior, 
I also served on the first Federal Tender Board for the East Texas Oil 
field, another instrumentality of administrative instrumentality created 
to administer first Section 9(c) of the National Industrial Recovery Act, 
and later, after the passage of the Connally Act, the Connally Act, 
itself. 

Following the demise of the Petroleum Code in the early summer 


of 1935, my job in effect having been abolished, I joined the Standard 
Oil Company of California as a special counsel for that company. 
BY MR. THOMPSON: 

Q. Mr. Marshall, may I interrupt your train of thought for just 
asecond? Reference has been made on several prior occasions to the 
Connally Hot Oil Act, and I wonder whether there were difficulties of 
administration after the Act was passed. Do you recall-- A. There 


were difficulties of administration, not only 
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after the Act was passed, but prior to the passage of the Act, as I have 
indicated. It was extremely difficult, until we got the system organized 
to do it, to find out where the hot oil was, and where it was coming from. 

Q. Are you familiar with what has been referred to in this pro- 
ceeding as the O.C. R. reports made to the Division of Oil and Gas of 
the Department of the Interior? A. Yes. 

Q. Do you recall anything about the reasons for those reports, 
administratively, how they were provided for? A. Administratively, 
those reports were designed to trace the actual movement of oil from 
the time that it was produced in the oil fields to the points where it was 
actually moved into interstate commerce -- interstate or foreign 
commerce. 
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Our problem in tracing the oil were difficult, as amusingly 
enough illustrated by one or two incidents that I remember. Whenever 
oil was shipped into some interstate destinations, and you required 
affidavits as to who might be guilty of shipping it, we used to say that 
affidavits were a dime a dozen, and it was always somewhat staggering, 
to me, as a young lawyer, to discover that you could get notary seals 
or affidavits that would be signed by the "Guess-Who" oil company, or 
if that didn't suit their purposes, I have actually seen alleged shippers's 
affidavits that were signed by Harold L. Ickes, Leo Thompson, who 
was then Chairman of the Texas Railroad Commission. 


[Tr. 10, 716] 

I once even saw one signed with my own name, and the whole 
purpose of the O.C. R. reports was to try to pin down to someone who 
had physical facilities upon whom we could lay hands, who would be 
responsible for letting us know that a certain quantity of oil was moving 
from a certain intrastate pointinto an interstate or foreign point. 

Q. Excuse the digression. You were referring to your first 
association with Standard of California? A. After the demise of the 
Oil Code, I was employed, and again I had assumed temporarily for 
a summer's work, first as special counsel for Standard Oil Company 
of California. That work grew into a lot more than a summer's work, 
and over the next two years I served for two years as an employee of 
Standard of California, with the particular assignment of reporting 
directly to the Board of that company to work on any problems of 
Standard of California that involved both legal and administrative 
considerations -- indeed, some of the administrative considerations 
got down to the point of oil leases and hiring service stations -- but the 
particular task was to be a specialist for various members of the Board 
on any particular problem that they considered that someone who at 
least allegedly knew a little bit about both law and the oil business that 
could bring those two things together. 
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In 1937, it seemed to the company and to me that those purposes 
could probably best be served, and they really didn't change 


[Tr. 10, 717] 
after that, if I joined the law firm which served as general counsel to 
Standard of California. That firm was Pillsburg, Madison and Sutro, 
of San Francisco, and I became a member of that firm, continuing, 
however, to spend 80 to 90 per cent of my time on the legal and business 
problems of one of our principal clients, the Standard Oil Company of 
California, and also various other oil companies that we represented 
or with which Standard in one way or another was associated. 

I remained a member of the firm of Pillsbury, Madison and 
Sutro until, again, technically, 1944, but in the spring of 1941, again 
on something that I thought was temporary, I became Chief Counsel of 
the Office of the Petroleum Coordinator here in the City of Washington. 
That was just a little before Pearl Harbor, and after Pearl Harbor 
there seemed to be nothing that I could do to get home, and, as a matter 
of fact, I had no right to ask for it. 

And with the formation of the Petroleum Administration for War, 
which was the successor to the Office of the Petroleum Coordinator, I 
became both Chief Counsel and Assistant Deputy Administrator of the 
Petroleum Administration for War, and served in that capacity almost 
until the end of the war. 

My functions with the Petroleum Administration for War, in 
addition to the obvious one of serving as its chief legal officer, was 
again that of endeavoring to deal with the administration, the Govern- 
ment's wartime administration of the petroleum industry, 
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in all of its branches. 
Q. Secretary Ickes, I believe, was the Administrator? A, 
Secretary Ickes was the Petroleum Administrator. 
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Q. And then the Office of the Petroleum Administration consis- 
ted of yourself and who else in the top positions? A. The Deputy 
Administrator was Mr. Ralph K. Davies, and there were three 
Assistant Deputies -- Mr. Bruce Brown, and Mr. E. L. deGolyer, 
and myself. 

Parenthetically, during that period I also served as Chairman of 
the Petroleum Requirements Committee to which committee was 
assigned the task of dividing the sum total of petroleum supplies, re- 
fined products, of course, primarily, among all of the claimant agen- 
cies within the Government that had wartime requirements of petroleum 
Supply. 

Following the end of the war -- 

Q. May lI digress at this point to ask you whether when you were 
with the Petroleum Administration you had any familiarity with the 
creation and organization of the War Emergency Pipelines and the 
construction and operation of the Big and Little Inch? A, That was 
one of my principal tasks in the early stages of the Petroleum Admini- 
stration for war. I participated in the negotiations and the administra- 
tion of that line -- negotiations which led to the line, and the adminis- 
tration of its operation from the beginning until the time that I left the 
Petroleum Administration for War. 

Following the work for the Petroleum Administration for War, I 
became President of the Ashland Oil and Refining Com- 
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pany, with headquarters in Ashland, Kentucky, and served in this 


capacity until the early part of 1951, and as Vice Chairman of the 

Board of that company during '51 until I resigned in December of 1951. 
During that period I also served as Vice President of the American 
Petroleum Institute in charge of its Marketing Division, and was a mem- 
ber of the Executive Committee of the American Petroleum Institute. 
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Q. Did you hold any official position during the Korean conflict? 
A. I had been a member and am still a member of the Military Petro- 
leum Advisory Board formed by the Secretary of the Interior to advise 
with the Joint Chiefs of Staff with respect to the present and future mili- 
tary requirements of the United States. I have been a member of that 
Board from the beginning. 

I have been a member and continue as a member of the National 
Petroleum Council, appointed by the Secretary of the Interior, and 
from 1950 until about the spring of 1952 -- maybe it was a little before 
1950 -- with Mr. J. R. Parton -- he andI were consultants to Secretary 
Chapman with respect to the formation and organization and the ad- 
ministration of the Petroleum Administration for Defense, which was 
really the Government's agency for dealing with petroleum products 
and supplies during the Korean emergency. 

Following an ulcer operation in the early part of 1952, 
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in which somehow I seemed to have lost four-fifths of my stomach, 
I became a Vice President of the Signal Oil and Gas Company, and also 
have engaged in numerous activities in the oil industry for my own 
account. 

At the present time, I am a Vice President of the Signal Oil and 
Gas Company. I am a Director and one of the organizers of the Great 
Northern Oil Company, which has recently completed a 25, 000-barrel 
refinery in the Twin Cities. I am not only one of the organizers of that 
company, but own what for me is a substantial interest in the company. 
I am Chairman of its Executive Committee, I am Chairman of the 
Executive Committee and a Director, and again one of the organizers 
and owners of the Minnesota Pipeline Company, which was built from 
the Canadian border some 260 miles southeast to the Twin Cities to 
connect the Inter-Provincial Pipeline of Canada as a supply into the 


Great Northern Oil Company. 
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Q. That is a crude line, sir? A. That is a crude oil line. 

I am a Vice President and Director of the Wyoming-Nebraska 
Pipeline, a products line which extends from Cheyenne,Wyoming, to 
North Platt, Nebraska. Again I had been one of those who organized 5. 
the line, and own what again to me is a substantial interest in the line. 

I am a director of the Kingwood Oil Company, a producing -- 
independent producing company with operations principally 
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in Oklahoma and Texas, Kansas and Illinois, and a little bit in 
Southern Indiana. « 
I am a director and a member of the Executive Committee of the d 
Frontier Refining Company, an independent refinery of some 18, 000 
barrels a day of capacity at Cheyenne, Wyoming, with headquarters 
in Denver, Colorado. 
I think that about covers it, Mr. Thompson. 
Q. Are you also a director of the American Independent Oil 
Company? A. I am a director of the American Independent Oil 
Company. I was originally a director of that company, and one of the 4 
group that helped put it together. 
I originally served on behalf of Ashland Oil and Refining Company. 
Subsequently, I have served as one of Signal's directors of that com- 
pany. I used to be one of its Vice Presidents. The American Indepen- 
dent Oil Company, by way of explanation, was organized to seek con- 
cessions in the Kuwait Neutral Zone at the head of the Persian Gulf, 
was successful in securing a concession on that part of the neutral 
zone, a half interest belonging to the Sheik of Kuwait. That company 
is now producing somewhere between 30 and 50, 000 barrels a day of 
oil from the neutral zone of Kuwait. 
In that connection I also have participated -- again on behalf of 
Signal -- in the negotiations which led both American Independent and 


Signal Oil and Gas Company in acquiring one- 
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twelfth of the five-percent of the Iranian Consortium that was made 
available for American Independent Oil Company. 

Q. You are also a director, I think, aren't you, of the Signal 
Exploration Company? A, Signal Exploration -- I am a director of 
Signal Exploration Company, and, as a matter of fact, of various 
other other of Signal's subsidiary companies. Signal Exploration 
Company is one of our more important subsidiaries, it having under- 
taken in the last several years extensive negotiations and activities 
relating to both the seeking of a participation in the Iranian Consortium, 
some million acres of concessions in Guatemala, and a substantial 
interest in Lake Maracaibo in Venezuela. 

Q. What is your present so-called line job with Signal? A. My 
present line job with Signal, when I am not engaged in something else, 
either for Signal or with enough emharrassment for myself of some 
of my own activities, my line job with Signal is to run and direct its 
exploration department. 


Q. In that capacity have you become familiar with the general 


tidelands development? A. In connection with that particular job, 


that has been one of my very special activities, particularly off the 
Gulf Coast of the United States, off the Texas and Louisiana -- 

Q. Mr. Marshall, are you familiar with Texas Eastern's plan 
for the reconversion of the segment of the Little Inch 
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* x a * a * 

MR. HARGROVE: I think there is certainly enough question * 
about it so that Texas Eastern, in any event, wishes-to make a formal 
motion with respect to the omission of the intermediate decision pro- 
cedure, so that there be no question about our position in it, and what- 
ever interpretation be adopted is agreeable to us. 

We wish to make the motion, and certainly the Commission, after 
we make the motion, can say the motion was unnecessary, or can grant 


the motion or deny the motion, but we want to get it on 
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the record. 
We at this time move for waiver and omission of the intermediate 
decision procedure. 
We request an opportunity to file briefs before the Commission. 
Texas Eastern is willing to waive oral argument. We do request oppor- 
tunity, in connection with and as a part of the brief, for presenting pro- 


posed findings and conclusions, with supporting reasons therefor, and 


of course, we reserve our right to apply to the Commission for rehear- 


ing. 

I will go ahead and speak in support of the motion now so the 
parties can have the benefit of our views on it before being asked whether 
or not they concur in the motion. 

I think a review of the proceedings to some degree will be proper 
at this time to show the position of this case, overall. As the case now 
stands, if my recollection is correct, and if we are fortunate at the 
time of a decision on this, we will get it something like three years 
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after the initial filing. I am not saying that the three years was occa- 
sioned by anybody or anything, except the necessities of going through 
processes. It is along time. It has been delayed for an extended 
period of time, and the delay has certainly, I think on any case that has 
been that long, if there are any reasonable grounds therefor that may 
reasonably be found as facts in the record, and there are many of them 
in this case, that is a factor which should be taken into consideration 
along with all the other factors sur- 
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rounding the case. 

There is another point in this proceeding. This portion, in 
particular, of this particular proceeding, is not an initial proceeding -- 
itis a remand. It is a remand from the Court to the Commission for 
the purpose of taking additional evidence and then considering whether 
or not there should be any change in the Commission's initial decision 
on the subject of the removal of the Little Inch. 

I think that the situation with respect to a remand for the purpose 
of adducing additional evidence is in an entirely different situation from 
a situation of a complete initial proceeding, and that there is more 
justification for the omission of the intermediate decision procedure 
in ruling upon the new evidence as adduced and considered as a whole 
with the previous record in the case of a remand than is the case where 
you have an entire initial record to be considered. 

The mere passage of time, for one thing, the presence of 
various Examiners who have presided over the case, for another thing, 
would, in the instance of this remand, dictate in favor of -- as another 
factor to be considered -- the waiver of the intermediate decision pro- 
cedure. 

Now, the decision in this case has already been made, that as far 
as Texas Eastern's gas service is concerned, the Little Inch should be 
abandoned because of the benefits of Texas Eastern's gas service. 
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There are specific and concrete factual reasons why 


[Tr 11, 202] 
from that viewpoint the intermediate decision procedure must be waived 
in this portion of the proceeding. 

Now, the first of these, and the most important, is the fact that 
the evidence presented in Part "A" of these proceedings showed a 
difference in the cost of service with the Little Inch abandoned, and 
with the Little Inch retained, of approximately $4 million per year, 
and any way you look at it, it is a simple fact that can't be gainsaid 
that waiver of the intermediate decision procedure will effect reali- 
zation of that saving that much sooner than would otherwise be possible. 

Regardless of when a decision is rendered in this case, it will 
be rendered, say, from four to six months sooner with waiver of the 
intermediate decision procedure than it would have been rendered if 
the intermediate decision procedure had been followed -- four to six 
months in this case is a total saving of up to $2 million in cost of 
service on Texas Eastern's system. 

There is another simple fact, in conjunction with the gas side of 
the situation, which can't be gainsaid, and that then is the situation with 
respect to the construction of the full and the partial facilities. It is, 

I think, obvious to anyone, to any layman, that it is a good bit -- not 
just a good bit, but a great deal cheaper to build a pipeline, a loop on 
a pipeline, or a building, or anything else, if you can build it with one 
set of crews at one time, rather than sending a crew in to build part of 
it, taking them off the job and sending them back 
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to build another part of it. 
Now, with respect to the construction of the minimum looping 
facilities, that is almost certainly the situation with which we are going 


to be faced if the intermediate decision procedure is followed in this 
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case. The construction on those loops must start within a rather short 
period of time, because the gas -- as the record in Part "A" shows -- 
is urgently needed by the fall of 1957. Im fact, the record that is before 
this Commission will show that Texas Eastern is delivering substantial 
quantities of emergency gas, or special -- not technically emergency 
gas, but emergency gas in the sense that it is above the requirements 
of its eastern customers, and if this construction is not completed by 
the winter of 1957, the situation is going to be that much worse in 
Texas Eastern's service areas. 

Texas Eastern has no choice, it must commence construction of 
those minimum loops at an early date. 

With the intermediate decision procedure to come up, the date 
on which the decision would finally be rendered in this matter is, as 
we all know, highly uncertain. It is impossible to predict the length 
of time it might take the Examiner to review this record, and render 
his own decision. 

Exceptions will probably be filed to the Examiner's decision, 
whatever the decision says, by someone. We then go through the 
customary delay periods, for consideration of those exceptions, ar- 
guments, briefs, and so on, to the Commission, whereupon the 
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Commission will have to consider an extended record and come up with 
its decision. 

Again, there is no way for any of us to predict what time will be 
required for it to give that decision. The answer is that without wavier 
of the intermediate decision procedure, in all probability Texas 
Eastern's capital costs will be increased by one thing, and one thing only, 
and that is the intermediate decision procedure. Without it, the loop- 
ings could be built as one continuous loop -- if it is granted -- or 
dropped, if it is not granted. 
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With the interemediate decision procedure they are going to be 
built in two bites. Texas Eastern initially is going to be injured by 
that, because it has got to find the additional cash to come up with to 
pay for that, but ultimately that is coming directly out of the consumer 
pocket. Those additional construction funds, pursuant to orders of the 
Commission, our rate base, under any circumstances, Texas Eastern 
is entitled to return on that rate base. It is a rate base not necessary 
from the standpoint of constructing the facilities. It is completely, 
totally, 100 per cent avoidable. We don't want to charge the customers 
that, and I am sure they don't want to be charged with it. I don't think 
the Commission should allow them to be charged with it on the sole, 
Single and simple question of an intermediate decision in a case which 
has lasted for three years, and is now here on remand, not as an ini- 
tial proceeding. 
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The evidence in Part "B*,i apart from the cost evidence in Part 
"At", would, I believe, impel anyone to the same conclusions which 
were reached in Part "A", insofar as time is concerned, even if they 
did not agree with the ultimate conclusions which might be reached on 
consideration of the evidence. Certainly there is incontrovertably a 

-growing need and a growing consumption of petroleum products in the 
area which Texas Eastern proposes to serve. 

There are no figures which controvert this. There are no figures 
which controvert the fact that the trend -- to start with Mr. Salmon's 
low point, if he likes, in 1952 through the current time -- there has 
been a steadily increased import situation into that area, on anybody's 
figures. There is a definite and real need for transportation facilities 
into the area in which Texas Eastern proposes to carry its services. 
There is a definite need for increased petroleum products in that area. 

Now, the merits of whether those products are to be supplied by 
crude pipelines to be built in, or refinery capacity, or more barge lines 
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operating up there, or by a pipeline, a products pipeline to be built by 
someone else into the area from the Gulf Coast, or, as is proposed here, 
by the Little Inch, is a matter which can only be considered on the merits, « 
but the need is there, and it is a need which must be the means for satis- 
faction of which should be determined and must be deter- > 
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mined at the earliest possible time in order that the operating arrange- 
ments which are going to fluctuate -- and I think everybody agrees on 
this, too, that the transportation arrangements of the companies in- < 
volved in that area are definitely going to readjust, no matter which : 
way the additional product which is required in that area comes in. 

The earlier that decision is made, the earlier the people in the 
Midwestern portion of the United States are going to be supplied with 
the product that they critically need. 

Our theories, finally, is that Texas Eastern is going to do it 
cheaper; we are going to put products up there at a better rate than is 
now available in competing pipelines. The benefit to the consumer will * 
not only be in availability and quantity of product, but ultimately -- and 
the ultimate depends on when you start -- on the price of the produce, 
and for all of these reasons we think that the Commission not only may, 
but must find on the record and on the facts in this record, the entire 
record, from the beginning of G-2503, to date, that due and timely exe- 
cution of the Commission's functions imperatively and unavoidably re- 


quire the waiver and omission of the intermediate decision procedure. 


[Tr 11, 207] 
MR. BRUNNER: May I ask a question? 
PRESIDING EXAMINER: Who did you want to ask the question? 
MR. BRUNNER: Of Mr. Hargrove. 
You used a figure of $2 million which I think you said might be 
saved by omission of the intermediate decision procedure; is that correct? 
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MR. HARGROVE: I used that as "at least". That $2 million 
figure was based on $4 million saving in service per year, and if you 
had a waiver of the intermediate decision procedure, $2 million was 
gone for ever. 

MR. BRUNNER: That is the way you figured it? 

MR. HARGROVE: Yes. 

MR. KIRBY: And Public Service Gas and Electric Company and 
the customers whom we serve, Mr. Examiner. We are here in support 
of the motion made by Mr. Hargrove, andI should say briefly for the 
very cogent reasons he has expressed on the record, we heartily 
support the omission of the intermediate decision procedure and hope 
the case can be brought to a speedy decision. 

MR. FLANINGAM: I speak in behalf of the Consolidated Com- 
panies -- East Ohio, Hope Natural Gas Company, New York State 
Natural Gas Corporation, and the Peoples Natural Gas Company. I 
believe the record shows clearly the interest of these companies in 
these proceedings. The Commission, by the Opinion 296 and order 
issued October 9, 1956, authorized Texas Eastern ‘to under- 
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take expanded service commencing September 1, 1957, to increase by 
61 million a day the volume of gas service to these companies on a 
firm basis to a total of some 394 million cubic feet of gas per day. 
Certainly we have a most substantial interest, and consumers dependent 
on our companies are vitally concerned who serve, like Public Service, 
more than a million consumers directly and serve utilities at wholesale, 
which in turn serve thousands more of consumers. 

The Commission, its Opinion 296, and order issued October 9, 
1956, with respect to Part ''A" of these proceedings, made certain 
very significant findings which are pertinent here today in consideration 
of the motion that has been made by Mr. Hargrove on behalf of Texas 


Eastern to omit the intermediate decision procedure. 
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In finding No. 4, at page 22 of that opinion, the Commission 
found, insofar as Texas Eastern's gas operations only are concerned, 
the public convenience and necessity permit the retirement of the 
Little Inch line, as requested in Docket No. G-2503, and require the 
construction and operation of the maximum facilities requested in 
Docket Nos. G-2503 and G-9784, as amended, less certain specified 
laterals. 

They made a further finding, but for the necessity of considering 
relevant evidence relating to matters other than gas operations, as 
outlined in the Commission's order of April 5, 1956 concerning (1) the 
effect of the proposed reconversion 
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of the Little Inch line upon the carriage of petroleum products, (2) 


possible violations of the national poli¢y against monopoly expressed 
by the anti-trust laws, and (3) matters of national defense, we would 
at this time authorize the abandonment of the Little Inch line and the 
construction and operation of such maximum facilities referred to in 
the earlier finding, to which I referred, Finding No. 4. 

It seems that the matter that is before the Commission now is 
whether or not any of the issues under consideration in Part "B" of: 
these proceedings preclude the issuance of an order at this time con- 
sistent with the findings that they have already made upon this record. 
The Commission further, in Opinion No. 296, and order of October 9, 
1956, referred to the evidence pertaining to the comparative costs of 
service on the basis that the Little Inch is retired from natural gas 
service, and it is clear from the record, and certainly from the opin- 
ion, that they considered that Texas Eastern had shown and that there 
will result savings of something over $4 million per year. 

Certainly those savings can't be realized to the benefit of Texas 
Eastern and return to its customers, either as a possible rate reduction 
or to offset other possible cost increases which might precipitate a rate 
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increase absent the savings, unless they are permitted to move for- 
ward with this program. 
In those circumstances, it becomes most essential and vital to 
the companies and to the consumers dependent upon service from 
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companies which I represent that an early decision be rendered in these 
proceedings. Certainly they have been going on entirely too long, it 
would seem to our companies, and there is every reason why the Com- 
mission should promptly take this record and decide it. 

We feel that these facts and others upon the record justify the 
finding which is required under the applicable statute that due and 
timely execution of its functions imperatively and unavoidably require 
the omission of the intermediate decision procedure in this case. 

Accordingly, we not only join in the motion made by Texas 
Eastern, but we urge the Commission's favorable consideration and 
prompt action thereon and an early favorable decision in these pro- 
ceedings. 

PRESIDING EXAMINER: Mr. Mann? 

MR. MANN: In behalf of United Gas Improvement Company, I 
too rise to support Mr. Hargrove's motion with respect to the. omission 
of the intermediate decision procedure. 

Philadelphia Gas Works Division of the United Gas Improvement 
Company serves gas to over a half mission people in Philadelphia. We 
have been very conscious of the rising cost of gas which in the past few 
years have increased the cost of gas to us in the amount of some 30 per 
cent. We are now engaged in some five producer rate cases involving 
some $7 million annual increase per year. We are now engaged in or 


about to engage in 
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three pipeline rate cases involving an increase in cost of some $18 





[Tr 11, 211, 11, 212] 

140 
million in annual costs of gas per year, a proportionate share of which 
must be borne by Texas Eastern, if allowed. 

We are very keenly conscious of the rising cost of gas, and are 
very anxious to do everything we can to hold the costs of gas toa 
reasonable minimum. As Mr. Hargrove has outlined, on the basis of 
an estimated $4 million per year annual saving in cost of service, a 
six months delay here means about $2 million. Added to that, you 
would have, by virtue of delays in construction, and the need for 
taking a two-bite arrangement with respect to looping, additional 
capital costs, which in turn will be reflected in the cost of service, 
ultimately. 

It seems to me fairly obvious that anything that can be done here 
in this certificate case to reduce cost of service should be done. I 
join Mr. Hargrove in his motion, and urge the Commission to consider 
it promptly. 

It seems that such is entirely proper and desirable, and urgently 
necessary, in the interest of protecting the consumer. 

PRESIDING EXAMINER: Now, Mr. Leventhal, are you able to 
join in the motion which Mr. Hargrove made? 

MR. LEVENTHAL: I am so overcome by the eloquence of those 
who preceded me I can barely rise to my feet, but I will do my best to, 
Mr. Examiner. However, I notice it is 3:15, and since there may be 
some other things to do after this, may we have our afternoon recess 
at this time? 


[Tr 11, 212] 
PRESIDING EXAMINER: We will take a 10-minute recess. 
(Whereupon, at 3:12 p.m., a recess was taken to 3:22 p.m.) 
PRESIDING EXAMINER: Come to order, please. 
Do you wish to make your statement now, Mr. Leventhal? 
MR. LEVENTHAL: Mr. Examiner, I think although I might claim 
I could have ten days to reply to a motion, I have the elements reasonably 
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in mind that it might help the Commission, yourself, and all parties 
concerned if I set forth my views now so that the matter can be express- 
ed now for the benefit of the Commission and others in this matter. 

First, I am surprised that Mr. Hargrove has seen fit to bring 
forward as a reason for proceeding with unusual dispatch the point that 
the case has been in proceeding for a period of over two years, since 
in my view it was precisely an excessive dispatch in the first instance 
which has led, in the long run, to the delay of which he now complains. 

If ever there was a case where haste makes waste, it seems to 
me this was such a case. 

Second, Mr. Examiner, the matter is put forth by some of the 
Supporting intervenors, the intervenors supporting Mr. Hargrove, and 
by Mr. Hargrove, himself, as if this were very much like a mere balanc- 
ing of conveniences. Even on that basis, I think the intermediate decision 
should not be omitted for reasons which I shall state. 

But this is not a mere balancing of conveniences. There is, 


[Tr 11, 213] 
in effect, a statutory direction evolved by the Congress after a decade 
or more of very thoughtful consideration of the fundamentals of the 
administrative process, and how they should be -- how the process 
should be improved that the basic rule of decision should be that of a 
decision made by the Examiner who presided at the hearing, and that 
it was only in the extreme and unusual case where the Commission 
could make a finding that, in effect, because of dire emergency, this 
procedure should not be followed. 

In effect, sir, I believe that our clients have a statutory right 
to a consideration by the Examiner who has heard the evidence, and 
that this is a right of which we should not be deprived except upon the 
basis of some dire emergency which makes a deprivation unavoidable-- 


literally unavoidable, or imperative. 
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This is not a right that we think of lightly, because it is integral 
to the whole conception of the administrative process as a deliberative 
one. Of what avail is it to go patiently through the number of pages of 
testimony that we have had -- and perhaps some of these pages are 
lawyers' wrangling, as they are bound to be in any proceeding -- but 
there are hundreds of pages of thoughtful testimony and thoughtful 
cross-examination. There are exhibits that are prepared with great 
care. They can't be absorbed on the run. They can't be absored on 
the run by anybody, much less can they be absorbed on the run by a 


Commis- 


[Tr 11, 214] 

sion which is pressed with many other duties, and I believe that the 
Congress saw the great mischief that lay in the administrative process, 
as a threat to the administrative process, if the basic rule of procedure, 
is that of decision by the heads of the agency because, in effect, what 
you get there, to a large extent -- maybe not in every case, but to a 
very large extent -- is recommended by unseen assistance rather than 
recommendations by somebody who has been approved, has been 
screened, for his judicial temperament and quality, and has had an 
opportunity to observe the evidence -- the witnesses and the evidence. 

I don't make that point, sir, as a matter of suggestion about any 
particular person or any particular case. I am making it as a general 
point as a matter of the general integrity of the administrative process. 

Now, in this particular case we have the kind of issue which the 
Commission has already indicated at an earlier stage was particuarly 
appropriate for the Examiner's report because the issues are complex 
and noval. It was for that reason that the Commission declined to heed 
Texas Eastern's request for a waiver of the intermediate report made 
in early 1955, and an intermediate report was rendered at that time. 

As it happens, however, for reasons which the Commission 
deemed sound at the time, and which were certainly arguable at any 
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time, the whole policy conception and the range of evidence with which 
we have been concerned since October in this Part "B" 


[Tr 11, 215] 
has never been considered by the Commission. 

A point could be made that a particular field or particular type 
of regulatory situation which fell into a pattern that was familiar to 
the Commissioners by virtue of their experience over a number of 
years, they had seen many cases similar, if not identical to the one 
which is under discussion, that it would be possible for the Commiss- 
ioners very swiftly to appraise the relative worth of the different types 
of evidence, their overall meaning and impact. 

In such a case, there might be less value, even in terms of the 
administrative process, to the Examiner's report. I don't happen to 
think so. I think that the Examiner's report, as the Congressional 
crystallization of the policy considerations that lead to the Supreme 
Court decision in the U. S. versus Morgan, are, indeed, of the 
essence of the administrative process in that the Examiner's report 
has value even in cases that fall into a faimiliar pattern, but certainly 
where the pattern is unfamiliar there is, it seems to me, a pressing 
obligation on the part of the Commission in order to discharge its 
responsibilities for a thoughtful and deliberative approach and decision, 
to avail itself of the consideration by the Examiner in the intermediate 
decision. 

I may say, Mr. Costello, without making it a matter of personal 
reference at all, that I don't suppose there is anyone on the Staff of 


the Federal Power Commission now who knows as much 


[Tr 11, 216] 
about the petroleum industry, or that much of the petroleum industry 
as it is requisite to know for purposes of approaching matters of this 
case, than yourself, because in the last four or five months you have 





[Tr 11, 216, 11, 217, 11, 218] 

144 
had not only the benefit of the daily testimony and the exhibits, but also 
of what I might call thinking time about the problem involved. 


[Tr 11, 217] 

It would seem to me to be inconceivable that the Commission, in 
approaching a problem, one part of which is not within its accepted 
generally familiar expertise, the Commission were making a dilibera- 
tive approach to the problems involved and were to fail to avail itself 
of the kind of expertise which has been obtained by its Examiner in the 
industry problems together with the natural gas problems which have 
already been considered by the Commission. 

Some mention has been made here of the delay which would be 
occasioned by the Examiner's report. 

I believe Mr. Hargrove went as far as to suggest that delay 
would be a delay of six months. I have no conception of how he arrived 
at his arithmetic, but I would submit there was no delay by the Examiner's 
decision if we assume the same kind of thoughtful and deliberative 
approach to the evidence and problems. 

Reading some portions of the transcript, upon the basis of a 
briefing, without having also read the parts of the transcript that are 
involved in the general setting of this case, would lead to a half-baked 
approach to the problems of this case. 

Although at times there has been, perhaps, digression in the 
transcript in terms of lawyers' colloquy on some particular line of 
inquiry that has now dropped out of the picture, by and large, I think 
it can be said that the 


[Tr 11, 218] 
successive elements of the transportation or of the refining and other 


parts of the petroleum industry that have been considered have helped 
to build up a picture which is necessary for a proper understanding of 
this case. 





poser 
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If the Commission is to do that, it can't do it any more quickly-- 
it can only do it more slowly than someone who has been considering 
these problems for months past. 

I don't make any comparison of the ability of one man as against 
another. I make just the obvious point that the months that have al- 
ready been spent by the Examiner are months which, even if they are 
reduced to two months on the part of the Commission, are months 
which have to be spent for purposes of making a thoughtful and deli- 
berative decision. 

A point is made that if the certificate--if the permission which 
Texas Eastern seeks is granted, there would be some Saving in terms 
of cost of service. 

I pass by the point initially that there is a saving which will not 
be reflected to the consumer unless there is some rate case of which I 
am not aware and has not been brought forward in any way, because I 
think it is a point that even Texas Eastern should have whatever saving 
it is entitled to have. 

I merely make the point that it is a matter which has been much 
stressed by the distribution companies, which seems to 


[Tr 11, 219] 
me to have absolutely no relevance to them. 

But even as to the saving in the cost of service during this 
alleged delay period occasioned by the intermediate report, it is of 
course a Saving which is available only if Texas Eastern is entitled 
to it. 

That is the question. The question is whether Texas Eastern is 
entitled to it, and is entitled to use it, or to have it available to it in 
connection with the plants in the petroleum products business. 

The issue is one in which if you can not measure the money 
value to Texas Eastern against the harm to the barge operators, if 
that power is thrust against them when it should not be done, and in 
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this case we have not only whatever the financial harm to the barge 
operators will result, which can not be assessed in the same neat, 
quantitative terms, but in the policies underlying the anti-trust laws 
and the policies pertinent tosmall business. 

Now, it really comes down to this, that the benefit to Texas 
Eastern is a benefit to which it is entitled only if there has been a 
determination after all of the deliberative consideration that is pro- 
vided by the Administrative Procedure Act, and one which we should 
not have the risk will be granted to it after a lesser kind of delibera- 
tion and a lesser kind of procedure. 

In regard to savings in capital costs which may be 


[Tr 11, 220] 
experienced if the two projects are run together, what Texas Eastern 
is saying is that it has two independent projects, and it wishes the 
procedure in one to be expedited so that there may be an advantage 
for Texas Eastern in consolidating the actual construction program for 
the two projects. 

There, again, the availability of certain benefits may be the 
fact. I would say the evidence on that--no specific evidence on that 
has been adduced. It may be the fact. I am not prepared to say it is 
not the fact to a little extent, but it is again a benefit available only 
if Texas Eastern is entitled to it, and in this case the rate base would 
be affected by a determination made after a fully deliberative admini- 
strative process. 

You can't assume the result in appraising the benefits. You 
can't indulge in a mere balance of conveniences. 

I have no conception of whether the Examiner's report, if he is 
permitted to proceed with a report, would be favorable or unfavorable 
to the clients whom I represent, but I do believe that whether it is 
favorable or unfavorable, it will lead to a more reflective, precise 
consideration by the Commission even if we assume, as I think we fairly 
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should, that an appeal will be taken in either event, and that that is 
all a part of the administrative process to which my clients are entitled. 


[Tr 11, 221] 

There is in this case, unlike some other cases, also, some issue 
of demeanor or evidence. There is some contradiction on the one hand 
between Mr. Saunders and Mr. McCool. The Examiner may not deem 
it necessary to resolve the issue on demeanor evidence, but it is an 
issue in the case. 

There is an issue of demeanor evidence, if you like, which can 
not be appraised solely from the transcript, between Mr. Salmon and 
Mr. Marshall. They don't contradict each other specifically and ad 
hoc, but they contradict each other in method, and the methods are not 
unrelated to their demeanor as to how much and to what extent they 
have approached the problem at hand. 

These are particulars. I could cite others that are also indicative 
of the desirability of the Examiner's report in this case, but I come 
back, always, to the point that it isn't whether the Commission con- 
siders that in this case the Examiner's report is desirable or un- 
desirable. 

Congress has said that it is desirable. Congress has indeed said 
that it is necessary. Congress has only said it may be dispensed with 
if the Commission just can't help itself, and that certainly is not the 
Situation with which we are faced. 

I wonder whether the supply of emergency gas to which Mr. 
Hargrove pointed with some pride may not have been due 


[Tr 11, 222] 
in part to the fact that Texas Eastern has available to it both the 
Little Inch facilities and the facilities which were temporarily certi- 
ficated, which were more than. Texas Eastern started out by having 
available to it, and if so, the distribution companies have been the 
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beneficiary of the delay which has thus far been experienced. 

I obviously don't put this case forward on that kind or this appli- 
cation matter forward on that kind of an accident, but only to say that 
we can't measure, we can't always measure at the start what the 
advantages and precise disadvantages are going to be. So far as the 
consumers are concerned, they are going to get the same gas, be- 
cause that is the very premise that Texas Eastern has put forward. 

If anything, the fact that the Little Inch conversion might be 
delayed may mean more gas would be available if at the last minute 
Texas Eastern wanted to delay the actual abandonment of the Little 
Inch at a time when there was some need for gas in addition to the new 
facilities, I don't pretend to suggest that such a consideration will 
actually materialize--I haven't got the faintest idea, but it is also a 
possibility. 

So far as the demand of the oil industry is concerned, it has 
already been demonstrated on this record, not only by witnesses for 
the barge intervenors, but by witnesses for Texas Eastern, that the 
demands are being satisfied and 


[Tr 11, 223] 
will continue to be satisfied. 

So far as recent trends are concerned, they show from one of 
Texas Eastern's recent exhibits that the last few months of 1956, 
following complete elimination of the special circumstances that 
affected other months of 56, show an average movement, particularly 
for the months of October and November, which is less than the daily 
average in 1956. 

That is Exhibit B-232. 

In contrast, Exhibit B-218 shows in the year 1955, the months 
of October and November were at a daily average that was greater than 
the daily average for the year as a whole. 
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I would submit that with a due timetable of the filing of briefs, 
the Examiner could give consideration to this matter; that this con- 
sideration could be had with less time than would be required by the 
Commission; that exceptions and arguments thereon can be very 
swiftly arranged and will be expedited by the process of the Examiner's 
report. 

So far as time-days of the Commissioners themselves are 
concerned, I have no doubt that the intermediate report procedure will 
serve to lessen the demands on them, personally. 


So far as the time as a whole is concerned, I submit 


[Tr 11, 224] 
that in this particular case--indeed, in probably many others, but in 
this particular case, falling as it does outside of the familiar pattern, 
there will in fact be no delay by retaining what Congress has described 
as the proper and general procedure of the intermediate report, and I 
will certainly insist that if that procedure is not followed, if the inter- 
mediate report is deprived, my clients will be deprived of an impor- 
tant part of the protection Congress has prescribed in the administrative 
process, and to which they are entitled. 

Mr. Examiner, I would like to conclude my remarks by saying 
insofar as the rules may require me to apply now for opportunity to 
file briefs, opportunity to ask for oral argument either before the 
Examiner or before the Commission, I make those requests, and if I 
am required now to save my rights for rehearing, I would like to 
preserve that right, too. 

The rules are not entirely clear in this regard, or at least the 
rules taken in conjunction with the statute are not entirely clear in 
this regard, but I would like to preserve all my rights for briefs and 
for oral argument and filing petition for re-hearing. 

PRESIDING EXAMINER: Mr. Brunner, do you have any state- 


ment to make in connection with the motion ? 
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MR. BRUNNER: No, sir, I do not. 


[Tr 11, 225] 

PRESIDING EXAMINER: Well, I guess it is not necessary for 
the staff to make a statement, or to concur or not concur, unless there 
were general concurrence up to that point, which of course there has 
not been. 

In the event of concurrence by all parties, of course, the inter- 
mediate decision is usually regarded as automatically waived or 
omitted, unless the Commission on its own motion desires that there 
be an intermediate decision, regardless of the wishes of the parties. 
But where there has been opposition--and certainly that is the case 
here--to the omission, the automatic provision of the rules does not 
go into operation at all, soI won't pursue Mr. Brunner for an ex- 
pression by the staff upon the motion, even though I would like to have 
it for the benefit of the Commission and so that the parties may know 
what the attitude of the staff may be on this subject. 

In passing on this matter, I think the Commission is entitled to 
know the staff's view, and I think they are entitled to know it in open 
hearing through the method or medium of the open hearing rather than 
any other way that there might be, but I will leave that to you, Mr. 
Brunner. If you wish to change your approach, that is all right. 

MR. BRUNNER: I don't quite understand your comment when you 
speak of open hearing. I don't quite understand you. 


[Tr 11, 226] 
PRESIDING EXAMINER: I do know that the Commission relies to 
a considerable.degree on the expertise and the experience of the staff, 


and where there is a sharply contested matter of this kind, I suspect 
the Commission would be very interested in having the benefit of what 
the staff's views would be. 





a [Tr 11, 226, 11, 227] 

It is unthinkable to me that the staff would forward those views 
to the Commission without letting other parties to the case know what 
they were, and for that reason I don't like to see the Commission de- 
prived of the recommendations of the staff, which would be the case if 
you refused to take any position now. 

That is your own matter to concern yourself with, so I will go no 
further. 

Mr. Hargrove ? 

MR. HARGROVE: I would like to respond briefly to a couple of 
points Mr. Leventhal made. 

PRESIDING EXAMINER: All right. 

MR. HARGROVE: I shall not take the Examiner's time by trying 
to respond to the entire point. 

Basically, the comments made by Mr. Leventhal reflect an in- 
terpretation of our motion which would characterize it as an endeavor 
to regard the intermediate decision as undesirable, and he speaks also 


of an effort on our part to approach it as a mere balance of convenience. 


[Tr 11, 227] 
Of course, that is simply not correct. 


Texas Eastern does not regard the Presiding Examiner's report 
or intermediate decision as undesirable. It would be absurd to attempt 
to characterize the matter in that light. Far from anything else, there 
is a statute on the subject which says there shall be one. However, the 
very statute which states that it is desirable in any instance where due 
and timely execution of the Commission's functions do not otherwise 
require the Examiner's decision, specifically recognizes there are 
instances in which, desirable though it may be, the Examiner's decision 
must be dispensed with because of the facts on the record which require 
aproper decision. | 

With respect to the question of whether or not there will be delay, 
I can only answer that the statute itself clearly recognizes it takes 
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longer to have an intermediate decision than otherwise. 

Had it not done so, it would not provide for waiver of the inter- 
mediate decision procedure. The saving of time is the only reason for 
the statutory exception. 

Now, on the balance of convenience, let's look at the thing practi- 
cally and on the basis that everybody knows exists. 

Mr. Leventhal wants to use up the time. There is nothing wrong 
with that. If I was in his shoes, I would want 


[Tr 11, 228] 
to, too. The longer it takes us to get into operation, the better off he 


is going to be. There is no competition for them to face unless and 
until we get in operation, and every day that passes, it is that much 
better for them. 

By the same token, on a convenience basis and for the same 
reason, obviously Texas Eastern wants to save the time, because the 
sooner we get into operation, the sooner we get in competition, and 
the sooner Texas Eastern can make money, so we both have an indi- 
vidually narrow and selfish viewpoint from that standpoint, and I see 
nothing wrong with it. 

Neither of those are matters with which either the Commission 
or the statute is concerned. 

I am not suggesting that we balance conveniences. If that were 
the case, I think it would be a stand-off. I am saying that what the 
Commission must balance is the admitted desirability, as provided 
by the statute, of having an Examiner's decision versus the facts on 
the record which would indicate that the saving of time is essential; 
that those are the two considerations which the Commission must 
weigh in order to determine whether or not this comes within the 
statutory provision. 

Now, that is not a balancing of convenience. That is a balancing 
of the standards set up by the statute, itself. 
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Now, in considering those, Mr. Leventhal has adopted 


[Tr 11, 229] 
the curious argument that these benefits are available only if Texas 
Eastern is entitled to them. 

Well, that is about as completely circular an argument as could 
be projected. It could be made by any motion to waive the intermediate 
decision procedure in any case. 

Obviously, if the Commission decides against it on the merits, 
the claimed benefits are not going to be had--it is just as simple as that. 

Now, to say that if the Commission decides that Texas Eastern 
can not abandon the Little Inch, then Texas Eastern won't get the $4 
million saving, and there will be no saving of construction cost because 
there will be no construction. That is obviously true. The same would 
be true in any other case in which a party moved for waiver of the 
intermediate decision procedure. 

If the Commission decided they won't get to do the project at all, 
that is out of the question. 

What the Commission must consider is the known facts from the 
time standpoint, and contrary to Mr. Leventhal's conception, they must 
to some extent assume that substantial evidence on the record indicates 
a necessity, or lack of necessity for time in order that they may evaluate 
whether they must render a prompt decision to secure those benefits if 
on the merits they are bound to be there. 


In this case, we are in a much Stronger position than 


[Tr 11, 230] 
that. It is not just substantial evidence, it is on controverted evidence 
on the construction matter. It is on actual finding by the Commission 
already made on savings in cost of service, so that the argument is 
not only circular but it is in the face of uncontroverted evidence and 


a finding already made on those two points. 
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Now, the question about whether the saving is there or not is a 
vast over-simplification on Mr. Leventhal's part to say even though 
he doesn't know whether it is going to mean anything to the customers 
or not, a saving in cost of service always and necessarily under the 
regulatory process, as followed by this Commission, is a benefit 
to the consumer. It must be, and it must reflect at a point in time 
earlier than would otherwise have been the case if it occurs earlier 
than would otherwise have been the case. 

I don't want to try to become too complicated on the matter, but 
obviously, a rate increase filing which otherwise might have been made, 
might be deferred for a period of time by reason of such a saving. A 
rate decrease which otherwise would have been an order might be 
speeded up by consequence of the saving, and whether that takes place 
two years from now or ten years from now, it takes place that much 
sooner if the saving starts that much sooner. 

You can't get away from it. 

In addition, to that, it affords opportunity for increased 


[Tr 11, 231] 
service by using the savings to absorb increasing costs in other direc- 
tions, the pipeline supplier -- a rate case with which Texas Eastern is 
now involved, a critical question of Texas Eastern's ability to absorb 
such increases as may be charged against it in the final determination 
of those cases would be the existence or non-existence of these savings, 
and a critical point as to how long Texas Eastern can defer at least a 
protective filing and commence collecting under bond, depends on how 
soon we are going to find out about this. 

Now, the demeanor evidence--I of course have not been here 
throughout Part B. I have not observed the demeanor of the witnesses. 
I will say, however, that I have maintained in my office a general 
familiarity with the record, and I do not know precisely what kind of 
connotation Mr. Leventhal has in mind by the term "demeanor evidence." 
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There is certainly a substantial and recognized difference--recognized 
both by the Commission and the courts--between the issues of integrity 
and conflict of opinion. If Mr. Leventhal means by demeanor evidence 
that there is an issue in this case as to actual veracity of the state- 
ments made by the witnesses, that is one thing. If he means that they 
do not agree in their conclusions or their methods of arriving at con- 
clusions, that is something else again, entirely, and I am not sure 
which he means. 


[Tr 11, 232] 

So far as I have been aware up to this point, I was not aware of 
any issue as to the actual veracty of a statement made by any witness 
in the case. I may be wrong in that. 

I would like to make one other comment, because I think it 
deserves mentioning on the record, and that is the statement about the 
availability of gas being due to the possible fact Texas Eastern had the 
Little Inch out of service and had constructed some other facilities. 

I don't think the barge intervenors are in a position to take 
credit of any capacity available to Texas Eastern by reason of that. 

In fact, they made every effort to prevent it. They attempted to stay 
our ability to do so, and protested that it was economic waste. 

Texas Eastern pointed out in reply that it was its own risk, and 
Texas Eastern took a calculated risk with many many millions of 
dollars of its own money to go ahead and put those facilities in as 
protection to itself and its customers. 

The fact that it is, as it turned out, very much to the customers’ 
benefit that Texas Eastern did take that calculated risk, because if 
they hadn't, some of that gas going up there now wouldn't have been 
available; it turns out it was a good risk, because we are going to 


need at least that many facilities to meet the expansion which has al- 


ready been authorized, anyway, but it was a very clear risk at the 
time it was taken. It is the same type of risk that has to 
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[Tr 11, 233] 
be taken and has been taken by Texas Eastern in committing itself to 
purchase millions of dollars--many many millions of dollars worth of 
steel in advance of a certification by this Commission, and the purchase 
of steel and other equipment sometimes before anything is even filed 
with the Commission, simply to try to protect its position and that of 
its customers. 

I just wanted to add that last point, not because I think it has 
anything to do with this motion, but because I think Texas Eastern is 
entitled to a little credit for it and not the barge intervenors. 

I would like to ask that the Examiner at this time fix dates for 
filing of briefs either with him or with the Commission, depending on 
the outcome of the Commission's ruling on this motion, and I believe 
we have followed that procedure in a number of other cases where the 
date is fixed, and the brief is written so it can be filed either with the 
Examiner or the Commission. 

MR. LEVENTHAL: Mr. Examiner, I would like to respond to 
additional points made by Mr. Hargrove in connection with the omission 
of the intermediate report before we get to designation of dates for 
filing briefs. 

PRESIDING EXAMINER: Well, I suppose you could do that. I 
rather think we could talk about these matters for several days, perhaps, 


too. 


[Tr 11, 234] 
MR. LEVENTHAL: Well-- 
MR. FLANINGHAM: I would like to make one observation before 
he speaks further, if I may, with reference to Mr. Leventhal's reply 


to the motion for omission of the intermediate decision procedure. 
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Possibly it was through inadvertence, I do not know, but if I 
understood Mr. Leventhal correctly, I received the impression that 
either he had amended the Administrative Procedure Act or it has been 
amended since I last examined it. He argues, in 


[Tr 11, 236] 
effect, that in words and phrases the only situation in which the inter- 
mediate decision procedure may be omitted by the Commission in cases 
of this character is where "dire emergency" exists. 

I submit that you can search the statute in vain for such standard. 
I don't think the ''H" bomb has to be dropped before the Commission 
can make a finding. I think the record, the facts that have been alluded 
to here this afternoon, and all the circumstances amply warrant the 
finding which is required under the statute that due and timely execution 
of the Commission's functions in this case imperatively and unavoidably 
requires that the intermediate decision procedure be omitted. 

MR. MANN: May I just clarify one point, Mr. Examiner? I want 
it to be perfectly clear and I want the Commission to understand exactly 
what I meant when I talked about dollars, and increased costs. 

Texas Eastern is faced with its part of a $16 million rate increase 
that is now pending before this Commission, which has been filed by 
United Gas Pipe Line. Furthermore, it is faced with its portion of an 
increase of $8 million filed by Texas Gas Transmission. 

Now, if those increases or any substantial part of them are 


allowed, added to what additional costs Texas Eastern may have to bear 


as a result of this delay here, it is that kind of cost which may compel 
Texas Eastern to make another rate in- 


[Tr 11, 237] 
crease filing. 


To my knowledge, Texas Eastern has made only one rate increase 
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filing since it has been in existence, in G-1964. We hope it doesn't 
have to make any more. Everyone knows the cost of gas is going up, 
anyway, from other sources, and we hope it doesn't have to make 
another rate increase filing. 

It is for that reason that we urge this omission of the inter- 
mediate decision procedure on a Strictly cold cash dollar basis. 

PRESIDING EXAMINER: Was there something more, Mr. 
Leventhal, from you? 

MR. LEVENTHAL: Yes, sir. 

PRESIDING EXAMINER: All right. 

MR. LEVENTHAL: Mr. Examiner, there are, of course, unin- 
tended misstatements by any counsel, and we can't take those too 
seriously. For example, Mr. Hargrove stated that we had asked for 
a stay of their construction of the new facilities. That is not accurate. 
We never asked for such a stay. I am sure his statement which implied 
that was merely an oversight of the moment. All we asked for was a 
stay of the abandoment of the Little Inch. 

We never asked for a stay of the construction of the facilities 
which were in effect constructed. 

A large part of the reason given by the Commission in its first 
opinion for the construction of those facilities, that 


[Tr 11, 238] 

they were necessary in order to provide flexibility of a tie line, and 
that is one reason for the abandonment of the Little Inch, has now 
dropped out of the well, as we offered to prove to the Commission, 
and the Commission did not wish to receive the evidence, the tie line 
was always proposed to be constructed by Texas Eastern whether or 
not the Little Inch was abandoned. 

As I say, there are mistakes like that made by any counsel. 


You don't take them too seriously, you just respond to them as they 
are made. 
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From the beginning, however, Texas Eastern's counsel has 
sought to cast my role in the proceeding solely from the viewpoint of 
delay rather than the point of view of an attorney interested in having 
a full and careful decision upon a vital issue. I resent that, personally 
and professionally. It makes no difference to me that Mr. Hargrove 
states he would be quite willing to cast himself in the same role if he 
were representing my clients. That is not my role, and it is not my 
purpose, it is not my function, and I don't want any single page of this 
transcript -- whether it involves accusations by Mr. Francis, accusa- 
tions by Mr. Hargrove -- to go unchallenged on that point. 

Mr. Brunner, who is in the room at the present time, can bear 
out that I visited Mr. Grove, who was at that time Assistant Counsel 


of the Commission, after the previous Examiner had failed 


[Tr 11, 239] 
to accept testimony offered as to future cost of service, and stated to 
him that it is not good law, it can't be right, why don't we agree on 
some basis of getting this evidence in, and all you will do in the last 
analysis is to provide error in the record, and you will have the pro- 
ceeding back in your lap. | 

As it happens, Mr. Grove didn't think he could do anything about 
it. The proceeding had been terminated as of that time. He stated he 
felt that the matter, if I were to argue it, was one that should be argued 
before the Commission, and they would have to take whatever corrective 
action was involved, but it has never been, and it is not in any way a 
part of my purpose in this case to get delay for the sake of delay. 

I understand that there are attorneys who do that before the 
Federal Power Commission -- I don't know whether it is true, but I 
understand the charge has been made -- but I feel that the casual 
reference to that effect is an unwarranted inuendo, if you like, and I 


don't propose to let it go unanswered. 


[Tr 11, 239, 11, 240] 
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My conception of my duty to my clients is to make sure that ona 
full record there is as careful a consideration and as complete con- 
sideration of some very trying and difficult issues, and they are as 
difficult and searching as any issues of which I know for any agency 
in Washington today -- that can't be done casually, it can't be done 
lightly. 

I think, as far as Iam concerned, I have no apologies to make 
for the amount of time I have taken at any stage of this 


[Tr 11, 240] 
proceeding. I have endeavored -- I may be a little bit slower than the 
next lawyer, but I have endeavored at any time to give my full time to 
this case and to be spending it profitably and not in any dilatory way. 
I don't believe that the matter is of the utmost importance in terms of 
this motion. It has to be decided upon the merits, but insofar as there 
is even a Scintilla of suggestion in Mr. Hargrove's remark that I am 
trying to get an intermediate report solely for purposes of some weeks 
of delay that he thinks.may be involved, there is no basis for it, I deny 
it, and I would like this transcript to go to the Commission emphatically 
on such statement by me. 

Mr. Hargrove is quite right in stating that presumably the basis 
of the Administrative Procedure Act, providing for the possibility of 
omission of the report, is that in some cases it would mean delay. My 
point is precisely that, in this case, involving, as it does, a matter 
outside the pattern of the Commission, in my opinion and judgment the 
Commission will not only save its own man-days, it won't spend any 
more days in total in arriving at a deliberative decision if it has the 
advantage of an intermediate report. 

MR. HARGORVE: Let me clarify for Mr. Leventhal, I haven't 
been here during Part ''B", and as far as I know, Mr. Leventhal has 
conducted himself with as much dispatch as possible. 

As to the balance of convenient. argument, I stated what I 
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[Tr 11, 241] 
regard an incontrovertible fact -- the more time it takes, the better 
off his clients are; the less time it takes, the better off Texas Eastern is. 

I am not accusing Mr. Leventhal of attempting to make a motion 
for that reason, but I regard it as a simple and incontrovertble fact -- 
they are better off one way, we are better off the other. Itisa 
question of the balance of the desirability of the Examiner's decision 
versus facts which I say are established on the fact and already found 
by the Commission. Now, which is most important -- that is up to 
the Commission. 

PRESIDING EXAMINER: Mr. Brunner ? 

MR. BRUNNER: Mr. Examiner, I hesitate to make this state- 
ment, but I think it is necessary, in view of something said here a few 
moments ago. 

Your statement to me in response to the statement I made to you 
with regard to the omision of the intermediate decision procedure, as I 
have thought it over here for the last few minutes, seemed to leave the 
implication that the Commission would, by some avenue or other, off 
the record, seek to obtain from the Staff some direction, some guidance 
with regard to the omission of the intermediate decision procedure. 

I think if that is what you intended to convey by your statement to 
me, I think definitely you owe an apology to the Commission. 

PRESIDING EXAMINER: I think the record will speak for it- 


[Tr 11, 242] 

self that that was not said, and I think you are getting all fluffed up 
about something that wasn't said at all, Mr. Brunner. 

I indicated that I knew that if the Staff made any recommendations 
with respect to this matter on the record and in open hearing, that I 
assumed, and Iam sure that I am right, that if those recommendations 
are not made on the record and in open hearing, they will not be made 
by you, as a Staff member, at all. 


Se — ——— ———EEE 
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I also indicated at that time that I thought it might be advisable 
for you to give the Commission the benefit of your experience and your 
knowledge of this case in making the determination that it must make, 
and that was the reason I asked you to reconsider whether or not you 
would take a position on this motion. I think that that is a fair summary 
of my statement, and if you got anything other than that from it, it is 
just unfortunate, because it was not intended. 

In that event there will be no apologies. 
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COUNTERSTATEMENT OF THE QUESTIONS 
PRESENTED 


In the opinion of respondent the questions are: 


(1) Whether an order of the Federal Power Com- 
mission directing omission of an intermediate de- 
cision by the hearing examiner in a gas pipeline cer- 
tificate case is final so as to be judicially reviewable 
under the Natural Gas Act when (a) The order was 
entered at the conclusion of the hearings, and, argu- 
ment before the Commission having been had, the 
— record is now before the Commission for decision on 
the merits of the application for certificate; (b) Pe- 
titioners have not been and may never be injured; 
(c) An adequate administrative remedy has been 
provided through briefs and oral argument and fur- 
ther remedy still will be available through petition 
for rehearing, if the Commission’s decision should be 
adverse to petitioners. 

(2) Whether an application under the Natural Gas 
Act for permission to abandon the use of a pipeline 
for gas service and to construct and operate substi- 
tute facilities therefor is an application for an “in- 
itial license” within the meaning of Section 8 of the 
_ Administrative Procedure Act which, upon the find- 
ing of certain conditions, exempts such applications 
from the requirement of an examiner’s decision. 

(3) Whether the statutory finding of the Com- 
mission that “due and timely execution of its func- 
tions imperatively and unavoidably” requires omis- 
sion of the examiner’s decision, is arbitrary and ca- 
pricious in the circumstance that the case is already 
long over-delayed, further delay will continue the loss 
of savings in cost of service and will cause extra con- 
structions costs, the hearing examiner referred to is 
the last of four who have presided at various stages, 
and when the decision to be made involves unprece- 
dented policy questions, as set out in this Court’s 
opinion on remand. 
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IN THE 


United States Court of eeite 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13846 


CHOTIN TOWING CORPORATION, GREENVILLE TOWING 
CoMPANY, INC., COMET RIVER COMPANY, ET AL., 
PETITIONERS 

Vs. 


FEDERAL POWER COMMISSION, RESPONDENT 


TEXAS EASTERN TRANSMISSION CORPORATION, 
INTERVENOR | 
| 
| 
On Petition for Review of Orders of the 
Federal Power Commission 


COUNTERSTATEMENT OF THE CASE AND 
RENEWAL OF MOTION TO DISMISS 


Nearly three years ago the natural gas company 
which operates the “Little Inch” pipe line between 
Texas and West Virginia asked the Federal Power 
Commission for permission to take a portion of the 
line out of service and run its gas through another 
substitute line. One year later, after extended hear- 
ings and arguments, the Commission issued a cer- 
tificate, by an order which was brought by the pres- 
ent petitioners, among others, to this Court for re- 
view, and was set aside by order of March 8, 1956, 


(1) 
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directing attention to a number of policy questions 
to be considered. City of Pittsburgh, et al. v. F.P.C., 
USAppDC , 237 F. 2d 741. The new final 
order of the Commission is not yet issued or before 
the Court for review. Instead, the intervenors have 
sought to interrupt final action on this over-long pro- 
ceeding by bringing to this Court for review a pro- 
cedural order which dispensed with an intermediate 
decision by the examiner and called the entire record 
before the Commission for final action (R. 22). The 
Commission, moving to dismiss the petition in this 
Court, has objected that its order is interlocutory 
and not reviewable at this stage. The Court’s order 
of May 10, 1957, denied this motion but “without 
prejudice to a renewal in the briefs and at the argu- 
ment of this case on the merits.” Accordingly, there 
is hereby submitted a renewal of the motion to dis- 
miss and a brief thereon as well as on the merits of 
the procedural order to omit the examiner’s decision. 
The facts up to the opinion in the City of Pitts- 
burgh case, being already before the Court in connec- 
tion with that opinion, will not be here further re- 
stated. While that appeal was pending, the natural 
gas company (Texas Eastern) completed its plans 
for expansion, which had been mentioned at the pre- 
vious hearings, and applied for certificates covering 
the importation of a new supply from Mexico and an 
expansion of its system in the sizable amount of 255,- 
000 Mcf per day. The plan was in the alternative, 
because the abandonment of Little Inch was then 
and still is undecided. The plan for “minimum ex- 
pansion facilities’, with Little Inch remaining in 
service, called for construction in the amount of ap- 
proximately $74,000,000. The plan for “maximum 
expansion facilities”, with Little Inch converted to 
other use, involved approximately $139,000,000. 
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The Proceedings Consolidated.—Shortly after this 
Court’s remand in March, 1956, of the original ap- 
plication to substitute another line for Little Inch, 
the Commission’s order of April 5, 1956 (R. 48), 
consolidated the case with the expansion applications 
just referred to. The hearings were to be scheduled 
in two parts and heard in order, Part A to be lim- 
ited to issues related to the gas service and Part B 

to be limited to the public policy matters arising out 
ie the proposed operation of Little Inch as a carrier 
of petroleum products. Upon conclusion of the hear- 
ing in Part A, the record was to be certified to the 
Commission for decision as to whether, from the 
standpoint of gas operations alone, the public con- 
venience and necessity would permit the abandon- 
ment of Little Inch and the substitution of the re- 
placement facilities. If it were so found, a resump- 
tion of the hearings under Part B would be ordered 
to consider evidence pertaining to the use of Little 
Inch in the petroleum service. 

The intervenors, who are the petitioners herein, 
made no objection to the provision of that order omit- 
ting the intermediate decision procedure on Part A 
nor to the assignment of a different examiner from 
the one who had presided over the original hearings. 

After the hearings on Part A, briefs were filed 
and oral argument had before the Commission, and 
on October 9, 1956, the Commission issued Opinion 
No. 296 (16 F.P.C. 27, R. 53) and order, authorizing 
Texas Eastern to construct and operate the mini- 
mum expansion facilities proposed, with certain  va- 
riations, but withheld final certification on | the 
abandonment of Little Inch and on the construction 
of the maximum expansion facilities which are re- 
lated to the abandonment. As a part of the order 
accompanying the opinion (R. 88, 16 F.P.C. at page 
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50), further hearings were scheduled to begin on 
October 29, 1956, to include evidence of the proposed 
use of Little Inch in oil service and of any issues re- 
lated thereto, and upon conclusion of the hearing the 
presiding examiner was to certify the record to the 
Commission for disposition. 

The hearings, which ran through February 6, 
1957, were devoted to questions under Part B, that 
is the public policy matters arising out of the pro- 
posed operation of the Little Inch pipe line as a car- 
rier of petroleum products. Questions included those 
pertaining to national defense, antitrust policy, and 
impact upon the Barge intervenors. On the final 
day, Texas Eastern orally moved for omission of the 
intermediate decision procedure. (R. 131) The pres- 
ent petitioners opposed the motion on the claim of 
right to an intermediate decision by the examiner 
who had been assigned to preside at Part B of the 
proceedings. (Tr. 11,212-6) At the resumption of 
the hearing following the remand from this Court, a 
different examiner had been assigned from the one 
who presided at the original hearings, but after 23 
hearing days the new examiner became ill and was 
replaced for brief periods by the Commission’s Chief 
Examiner. Somewhat later another examiner (the 
fourth) was assigned, who continued to preside 
through the completion of Part A and through the 
entire Part B of the consolidated proceedings. In 
all, that examiner was in charge for 58 out of the 
106 hearing days in the three stages of the proceed- 
ing. The petitioners’ brief now before the Commis- 
sion asserts that the record now to be considered by 
the Commission for its final decision includes the 
testimony and exhibits received in all three series of 
hearings. 

The order now under review, dated March 11, 
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1957 (R. 22), directed the omission of the interme- 
diate decision procedure. Petitioners’ petition for 
rehearing was filed March 26, 1957 (R. 26), but it 
was returned by the Secretary since the rules do not 
provide for the filing of applications for rehearing on 
preliminary orders.* This action was sustained, 
upon appeal by present petitioners, in the Commis- 
sion’s order of April 16, 1957 (R. 38), which is also 
here under review. The April 16 order in addition 
set the matter for oral argument before the full 
Commission and ordered that there be received in 
evidence certain correspondence of recent date per- 
taining to the national defense issue, and certain sta- 
tistics offered by Barge Intervenors, who are peti- 
tioners here. Ten days later the petition for review 
was filed in this Court. (R. 2) 

The subsequent proceedings include a full ial ar- 
gument before the Commission on the merits of the 


Texas Eastern application and a hearing before this 
Court, with Texas Eastern as intervenor, on the peti- 
tioners’ motion for a stay order and on the motions 
to dismiss filed by the respondent and by the inter- 
venors. The Court’s orders of May 10, 1957, denied 
the motion for a stay and, with respect to the motion 
to dismiss, it was— 


Ordered by the Court that the aforesaid moors 
to dismiss be, and they are hereby, denied with- 
out prejudice to a renewal in the briefs and at 
the argument of this case on the merits. _ 


STATUTES INVOLVED 
ADMINISTRATIVE PROCEDURE ACT 


(Act of June 11, 1946, c. 324, 60 Stat. 237, 5 U. . C. 
1001-1011) 


* F.P.C. Rules of Practice and Procedure § 1.14 es (2) 
(18 CFR 1.14 (a) (2)). | 
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DEFINITIONS 
SEc. 2. As used in this Act— 
* * ae a 


(e) LICENSE AND LICENCING.—“License” in- 
cludes the whole or part of any agency permit, 
certificate, approval, registration, charter, mem- 
bership, statutory exemption or other form of 
permission. “Licensing” includes agency proc- 
ess respecting the grant, renewal, denial, revo- 
cation, suspension, annulment, withdrawal, lim- 
itation amendment, modification, or conditioning 
of a license. 

ADJUDICATION 


Sec. 5. In every case of adjudication required 
by statute to be determined on the record after 
opportunity for an agency hearing, except to 
the extent that there is involved (1) any matter 
subject to a subsequent trial of the law and the 
facts de novo in any court; (2) the selection or 
tenure of an officer or employee of the United 
States other than examiners appointed pursuant 
to section 11; (8) proceedings in which deci- 
sions rest solely on inspections, tests, or elec- 
tions; (4) the conduct of military, naval, or 
foreign affairs functions; (5) cases in which an 
agency is acting as an agent for a court; and 
(6) the certification of employee representa- 
tives— a . ‘ 


HEARINGS 


Sec. 7. In hearings which section 4 or 5 re- 
quires to be conducted pursuant to this section— 
* * * * 


DECISIONS 


SEc. 8. In cases in which a hearing is required 
to be conducted in conformity with section 7— 

(a) ACTION BY SUBORDINATES.—In cases in 
which the agency has not presided at the recep- 
tion of the evidence, the officer who presided (or, 
in cases not subject to subsection (c) of section 
5, any other officer or officers qualified to preside 
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at hearings pursuant to section 7) shall initially 
decide the case or the agency shall require (in 
specific cases or by general rule) the entire’ rec- 
ord to be certified to it for initial decision. 
Whenever such officers make the initial decision 
and in the absence of either an appeal to the 
agency or review upon motion of the agency 
within time provided by rule, such decision shall 
without further proceedings then become the de- 
cision of the agency. On appeal from or review 
of the initial decisions of such officers the agency 
shall, except as it may limit the issues upon no- 
tice or by rule, have all the powers which it 
would have in making the initial decision. 
Whenever the agency makes the initial decision 
without having presided at the reception of the 
evidence, such officers shall first recommend a 
decision except that in rule making or deter- 
mining applications for initial licenses (1) in 
lieu thereof the agency may issue a tentative 
decision or any of its responsible officers may 
recommend a decision or (2) any such proce- 
dure may be omitted in any case in which’ the 
agency finds upon the record that due and timely 
execution of its functions imperatively and un- 
avoidably so requires. | 


SANCTIONS AND POWERS 


Sec. 9. In the exercise of any power or au- 
thority— | 
* ™% * * 
(b) LicENSES.—In any case in which appli- 
cation is made for a license required by law'the 
agency, with due regard to the rights or priv- 
ileges of all the interested parties or adversely 
affected persons and with reasonable dispatch, 
shall set and complete any proceedings required 
to be conducted pursuant to sections 7 and 8 of 
this Act or other proceedings required by law 
and shall make its decision. ! 
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JUDICIAL REVIEW ‘ 
SEc. 10. Except so far as (1) statutes pre- 
clude judicial review or (2) agency action is by < 
law committed to agency discretion— « 
* ae a * 
(c) REVIEWABLE ACTS.—* * * Any prelimi- : 
nary, procedural, or intermediate agency action _ 
or ruling not directly reviewable shall be sub- P 
ject to review upon the review of the final 
agency action. ss 
| 
NATURAL GAS ACT y 
a 
(Act of June 21, 1938, c. 556, 52 Stat. 821, 15 U.S.C. 
§ 717-717w) 
SEC. 4. ay Oe Be 
(b) No natural-gas company shall abandon < 


all or any portion of its facilities subject to the 
jurisdiction of the Commission, or any service 
rendered by means of such facilities, without 
the permission and approval of the Commission 
first had and obtained, after due hearing, and a 
finding by the Commission that the available 
supply of natural gas is depleted to the extent 
that the continuance of service is unwarranted, 
or that the present or future public convenience 
or necessity permit such abandonment. 

SEc. 19. (a) Any person, State, municipality, 
or State commission aggrieved by an order is- 
sued by the Commission in a proceeding under 
this act to which such person, State, municipal- 
ity, or State commission is a party may apply 
for a rehearing within thirty days after the is- 
suance of such order. * * * 

(b) Any panty to a proceeding under this 
act aggrieved by an order issued by the Com- 





mission in such proceeding may obtain a review 
of such order in the circuit court of appeals of 
the United States for any circuit wherein the 
natural-gas company to which the order relates 
is located or has its principal place of business, 
or in the United States Court of Appeals for 
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the District of Columbia, by filing in such court, 
within sixty days after the order of the Com- 
mission upon the application for rehearing, a 
written petition praying that the order of the 
Commission be modified or set aside in whole or 
in part. A copy of such petition shall forthwith 
be served upon any member of the Commission 
and thereupon the Commission shall certify and 
file with the court a transcript of the record 
upon which the order complained of was en- 
tered. Upon the filing of such transcript such 
court shall have exclusive jurisdiction to affirm, 
modify, or set aside such order in whole or in 
part. No objection to the order of the Commis- 
sion shall be considered by the court unless such 
objection shall have been urged before the Com- 
mission in the application for rehearing unless 
there is reasonable eo for failure so to do. 
The finding of the Commission as to the facts, if 
SUEDORteo y substantial evidence, shall be con- 
clusive. | 


SUMMARY OF ARGUMENT 


The Commission’s order to omit the intermediate 
decision procedure, entered at the conclusion of the 
third and final series of hearings in these consoli- 
dated proceedings, is not judicially reviewable under 
the Natural Gas Act, or otherwise, and the petition 
to review the order should accordingly be dismissed 
for the reasons that— 7 

I. | 


As decided by this Court in Aluminum Co. of 
America v. F.P.C., such an order is not final and not 
reviewable under the doctrine of F.P.C. v. Metropol- 
itan Edison Co. The order does not call on petitioner 
for any action or put it under any burden or re- 
straint, nor does it assail any right of the petitioners. 
The Court has pointed out that the statute itself has 
made the choice in favor of reserving such questions 
until the review of the final order, instead of inter- 
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rupting the administrative process through piecemeal 
review of such interlocutory orders. 


II. 


Petitioners are not aggrieved, hence are not eligi- 
ble to seek review, since the injury they apprehend— 
an ill-considered decision by the Commission itself— 
has not yet occurred and may never occur. 


IiI.-IV. 


The manifest administrative remedy remains avail- 
able, through rehearing of the Commission order, to 
correct any defect which may be shown to result 
from the lack of an examiner’s decision or otherwise. 
Until that remedy is exhausted the order is not re- 
viewable. 

Upon its merits, the order under review is lawful 
and should be affirmed, since— 


V. 


The Administrative Procedure Act exempts “ap- 
plications for initial licenses” from any requirement 
of an examiner’s decision. The exemption of rule- 
making and initial licensing was intended for such 
cases as the present application for a permit to sub- 
stitute one line for another. Since they involve ap- 
plications related to future conduct, these “permit 
cases” are not accusatory, prosecutive, enforcement 
or disciplinary, and do not require an adjudicative- 
type trial and decision on charges related to past 


conduct. 
VI. 


The Commission’s finding that omission of the in- 
termediate decision is required for “due and timely 
execution of its functions” (which brings the case 
within the above exemption) is a proper and rational 


rt 1 ow cricweld 


i | 

one, in view of the already over-long delay (three 
years since the application was filed), the savings in 
capital and operating costs, the lack of any one ex- 
aminer familiar with the entire case, and the numer- 
ous unprecedented policy questions underlying the 
ease, as shown in this Court’s prior opinion. The 
present order is not an adjudication under Section 8 
of the Administrative Procedure Act, and the Court 
is not required to review the record and consider the 
details of the evidence upon which those reasons 
given in the order were based. 


ARGUMENT 
I, 


Omission of the Examiner’s Decision Is Not Re- 
viewable Until and Unless A Final Order Is Before 
A Court of Appeals For Review. 


The Court of Appeals for the District of Columbia 
Circuit, which has had so many interlocutory review 
proceedings brought to it whose underlying purpose 
is to delay the Federal administrative process, needs 
no reminder that the statute’s “distinctive formula- 
tion of the conditions under which resort to the 
courts may be made”? for review of FPC orders 
provides judicial review not for the numerous proce- 
dural and interlocutory orders which mark the mesne 
steps of every proceeding, but for the final definitive 
order which settles some substantive right, privilege, 
or power. 

Significantly, what is prehaps the leading case in 
the entire field arose under the Federal Power Act. 
In a decision of May 23, 1938, Federal Power Com- 
mission v. Metropolitan Edison, 304 U.S. 375, which 
was rendered one month before the enactment of the 


1F.P.C. Vv. Pacific P. & L. Co., 307 U.S. 156, 159. 
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Natural Gas Act with an identical provision for 
judicial review, it was said (at pages 383-4)— 


The argument proceeds on the view that the or- 
der of January 26, 1937, despite its preliminary 
character, was a reviewable order subject only 
to the requirement that an application for re- 
hearing should first be made. Reliance is placed 
on Section 318 (b) of the Federal Power Act 
that “Any party to a proceeding under this Act 
aggrieved by an order issued by the Commission 
in such proceeding may obtain a review of such 
order in the Circuit Court of Appeals.” But 
neither this language, nor that of Section 313 
(a), should be construed as authorizing a re- 
view of every order that the Commission may 
make, albeit of a merely procedural character. 
Such a construction, affording opportunity for 
constant delays in the course of the administra- 
tive proceeding for the purpose of reviewing 
mere procedural requirements or interlocutory 
directions, would do violence to the manifest 
purpose of the provision. 

* * * The provision for review thus relates to 
orders of a definitive character dealing with the 
merits of a proceeding before the Commission 
and resulting from a hearing upon evidence sup- 
ported by findings appropriate to the case. 


For two decades these principles have constituted the 
guiding precepts. Their wide application, such as to 
orders calling for further hearings or stopping them, 
to orders respecting consolidations and interventions 
or to orders undertaking investigations, need not be 
reviewed here? because the specific application of 
those principles to the specific question of the present 
case has already been settled, decided, and disposed 
of. 

Aluminum Company of America v. F.P.C., 76 
USAppDC 182, 180 F. 2d 445, just as in the present 


2“Shepard” notes 47 citations to the point. 
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case, was a petition to review orders of the FPC 
which denied to petitioner service upon it of a trial 
examiner’s report. The petition was dismissed on 
the basis that such an order is not reviewable, The 
question on the merits was whether certain hy- 
droelectric projects are required to be licensed under 
the Federal Power Act. Extensive hearings were 
held, many witnesses called, and more than 400 ex- 
hibits received by the trial examiner. Under the 
practice, the examiner was to submit a report analyz- 
ing the evidence, making the findings of fact, con- 
clusions of law and recommended action. The Alu- 
minum Company requested an order to have the ex- 
aminer’s report served upon them, to permit them 
to reply to it, to file exceptions and specific findings 
in answer to the report. The request was denied, 
but oral argument before the Commission was sched- 
uled. At this stage the order of denial was taken 
to this Court on a petition for review. | 

After discussing at length the M7. etropolitan Edi- 
son case above cited, the Court held the order’ to be 
not reviewable, saying— | 


The Supreme Court in the Edison Company case 
clearly, and as a necessary part of its reason- 
ing, indicated that the provision for review in 
Section 313 (b) of the Federal Power Act re- 
lates to orders of a definitive character dealing 
with the merits of a proceeding before the Com- 
mission. The order sought to be reviewed in the 
instant case is obviously not such an order. It 
is interlocutory. (76 USAppDC at p. 187) 


The claim made there, as here, of the practical 
benefits from a pre-decision on the question of the 
rendition of the examiner’s report was answered (p. 
189) by pointing to the choice that must be made 
between the burden caused by interruption of the 
administrative process through the review of inter- 
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locutory orders and, on the other hand, the burden 
of rehearings which will result from reversal of final 
orders for error at an intermediate point in the pro- 
ceeding. It was the Court’s conclusion that the Met- 
ropolitan Edison case has held that Congress under 
the statute has already made that choice “against in- 
terruption of the administrative process by the re- 
view of interlocutory orders.” 

That opinion by this Court (Groner, C. J., and 
Stephens and Vinson, JJ.) stands unreversed, in fact 
unquestioned, and, it is believed, is dispositive here. 
It will hardly do to dismiss the authority of that case 
by citing the subsequent enactment of the Adminis- 
trative Procedure Act, for the question here is sim- 
ply one of reviewability under the Natural Gas Act 
of 1938, not under the Administrative Procedure 
Act; and as explained above, the review provision of 
the Gas Act is identical to that of the Federal Power 
Act of 1935, which was the subject of the Aluminum 
Company and the Metropolitan Edison cases above 
discussed.* The Administrative Procedure Act, far 
from changing the conclusion commanded by those 
cases, serves but to confirm it, since Section 10 (c) 
enacts that preliminary and interlocutory orders may 
be reviewed in connection with the review of the 
final order when issued.* 


3 The rule of Metropolitan Edison and the other cases un- 
der the Power Act applies equally to the same language of 
the Natural Gas Act. United Gas Pipeline Co. v. F.P.C., 
86 USAppDC 314, 316, 181 F. 2d 796, 798; certiorari denied, 
340 U.S. 827; Algonquin Gas Transmission Co. V. F.P.C., 201 
F. 2d 334, 387 (CA1); Magnolia Petroleum Co. v. F.P.C., 
236 F. 2d 785, 791 (CA5), certiorari denied, 352 U.S. 968. 


*This section was expressly intended to negative any in- 
tention to permit review of preliminary orders, such as that 
in Metropolitan Edison. Attorney General’s Manual on the 
Administrative Procedure Act, p. 103; Eastern Utilities 
Assoc. V. S.E.C., 162 F. 2d 385, 386 (CA1). 


sf 
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The order here is not final for the reason that, as 
in the case of the ICC’s denial of a motion to dis- 
miss, the order— 


* * * does not call upon the plaintiff for any- 
thing more, forbid it to do anything or put it 
under any ‘burden while the case is in Ee lap 
of the Commission.° 


The case of Chotin illustrates the need for the 
rule of the Metropolitan Edison case and the great 
public purpose it serves. The order omitting the 
examiner’s decision was, of course, preparatory to 
consideration of the entire case finally on its merits 
by the Commission itself, as the termination of this 
long drawn-out proceeding which began nearly three 
years ago with the application of Texas Eastern to 
permit the building of certain facilities and the 
abandonment of others. Had the stay order issued 
here as requested, the Commission’s program and 
effort to terminate the matter, either favorably or 
unfavorably, would have been delayed for another 
year. Without the stay order the Court is asked by 
the petition to explore the abstractions of the probity 
and validity of the Commission’s methodology when 
the final and only effective action resulting from it 
has not yet taken place and may turn out to be quite 
unobjectionable to everyone, including the present 
petitioners. In any event, it seems to us the question 
of reviewability has already been settled by this 
Court. Petitioners do not ask the Court to reverse 
that decision but only seek (vainly) to distinguish it. 
Stare decisis here controls. 

This is not to gainsay that some orders, interlocu- 
tory in form or time of occurrence, are final and 


5 John J. Casale, Inc. Vv. United States, 52 F. Supp. 1005 
(D.C. Del.), affirmed per curiam 321 U.S. 752, citing Metro- 
politan Edison. 
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definitive and if allowed to stand, their damage will 
be final and irreparable. Thus the brief of peti- 
tioners at page 39 suggests that there are certain 
precedents in the cases pertaining to the require- 
ment of a comparative hearing under the rule of 
Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327. But 
those are cases where the injury due to the proce- 
dural order is both demonstrable and irreparable, or 
where the administrative remedy is inadequate.® It 
is pointed out below that the petitioners’ repeated 
and superficially appealing complaint about the vio- 
lation of basic and fundamental rights does not al- 
lege, let alone demonstrate, injury, and if there were 
any, it is obviously reparable, through the adequate 
administrative remedy which is still available. 

The cases of the Seaboard & Western Air Lines v. 
C.A.B., 86 USAppDC 9, 64, 181 F. 2d 585, 777, 
seem to be unduly relied upon in petitioners’ brief at 
pages 39 and 40, since— 

(1) The present authority of the first Seaboard 
opinion, to the effect that a denial of a motion to 
consolidate is reviewable, is very much in doubt in 
view of this Court’s recent dismissal of a similar 
petition in Memphis Light Gas & Water Division v. 
F.P.C., —— USAppDC —, F. 2d ——, No. 
12837 decided Feb. 14, 1957, where the Court said 
(at p. 6 slip opinion )— 


We have repeatedly refused, even where con- 
solidation is sought at the instance of a proper 
party, to interfere with the control by an agency 
over its own proceedings. In the Commission’s 
denial of consolidation we find no error. 


(2) At most the cases stood for reviewability of 
orders which operate “effectually to preclude Sea- 


® Davis on Administrative Law, page 621. 
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board from rights which it otherwise would have.” 
(86 USAppD.C. at p. 11) But no one here has been 
effectually precluded from any rights. As developed 
in the following sections of this brief, despite the 
petitioners’ unsupported reiteration that they have 
a right to an examiner’s decision, they have no 
“right” to such a decision since the case is one for 
which the statute makes an express exception. 
Rather, their only right is to a decision fairly ar- 
rived at by due process of law. When the Commis- 
sion’s decision shall have been rendered, they are free 
to consider whether it aggrieves them and, if so, to 
seek review in a proper Court of Appeals.” 

The difference is that, taking Seaboard’s allega- 
tions on their face, they did seem prima facie to 
establish a claim of deprivation of right. But tak- 
ing Chotin’s allegations on their face, their only claim 
is to a right the law does not give to them, of an 
injury they have not yet suffered, and of a es Bs 
that, if it exists, is fully reparable. 

(8) As a practical matter, it may often be of gen- 
uine advantage to determine questions of interven- 
tion before the hearings are held, which is not the 
case here, where the extensive hearings have been 
completed, with all parties present, and all that re- 
mains is the Commission’s decision. It is one thing, 
in effectuation of Ashbacker (which, after all, was 
a review of a final order granting a license), to re- 
view and set straight in the beginning a protracted 
proceeding promising lengthy hearings. It is quite 

7™“Tn all cases held reviewable, something was happening 
to the complainant. Either someone was doing something to 
him or he was placed under an obligation to do something.” — 
From this Court’s opinion of Oct. 25, 1956, in California 


Oregon Power Co. Vv. F.P.C., — USAppDC —, 239 F. 2d 
426, 433. 
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another to pluck out of the Commission’s hands a 
record that is ready for final decision, and shortly 
will be ready for judicial review of all the many er- 
rors, procedural or otherwise, that may be expected 
to be alleged. 

The choice to be made, as pointed out in Aluminum 
(p. 18 above), is here so clear as to permit of no 
doubt. The advantage of an early decision was 
pointed out by the Commission. The advantages of 
avoiding piecemeal review need hardly be labored. 
There is no disadvantage to be weighed against these 
advantages, since the examiner is available and can 
be called upon for a decision if the Commission’s re- 
hearing or the Court’s review of the final order 
should so require. And the Court has already satis- 
fied itself that that order of procedure would not 
affect the fairness of the decision. 


II. 


Petitioners Are Not “Aggrieved” and Are 
Ineligible To Petition For Review 


It is a corollary to the foregoing conclusion that 
the petitioners are not “parties aggrieved” and have 
no standing to seek review of the order omitting the 
examiner’s decision. The standing of the present 
petitioners to seek review of orders in this matter 
has already been measured and announced by this 
Court in its opinion on the prior hearing, City of 
Pittsburgh, Chotin Towing Corporation, et al., v. 
F.P.C., —— USAppDC ——, 287 F. 2d 741, 746, 
where, after discussing the authorities this Court 
concluded— 


Those cases makes clear that aggrievement, with- 
in the meaning of Section 19 (b) and other re- 
view statutes, is a status conferred by Congress 
on a party who, though he may have no interests 
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that must be considered in the administrative 
determination, is likely to suffer injury by that 
determination. 
Bearing in mind that the prior opinion considers a 
final order of the Commission which had issued a 
certificate, while the present proceeding is merely the 
review of an order dispensing with the examiner’s 
decision, we turn to the pleadings to discover in what 
way, if any, petitioners are “likely to suffer injury 
by that determination.” The petition for review 
quite neglects to show whether or how the petitioners 
are aggrieved, relying instead on broad abstractions 
(pp. 10, 18, and 19) to the effect they have “the 
right” to have their case considered only on the basis 
of a prior report by the examiner, on the claim, in 
brief, that the Commissioners themselves are incapa- 
ble of understanding the case without it. This 
thought is repeated in the petitioners’ reply filed May 
7 of this year, page 14 asserting that the “Presiding 
Examiner is the one official in the Commission who 
now has an understanding of pertinent petroleum 
products matters, by virtue of his daily attention to 
the testimony and exhibits, and study thereof during 
recess.” Page 17 repeats the claim there has been a 
denial of a basic right, but advises the Court that 
petitioners ‘can not be required to show exactly how 
we will be prejudiced”. When the statute relied upon 
opens the doors of this Court only to a “party ag- 
grieved”, we think it not too much to ask any party 
seeking entrance to show exactly how they will be 
prejudiced, that is, aggrieved. We thought this quite 
elementary.® 
Coming now to their brief, petitioners twice (pp. 
16 and 37) assert they were “aggrieved forthwith” 


8 Interstate Electric v. F-P.C., 164 F. 2d 485, 486 (CA 9). 
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by the denial of the supposed right, which again 
seems to be predicated upon the view that the mem- 
bers of the Commission themselves are unable to pro- 
vide the perspective, “the depth and range of analy- 
sis and study” (p. 36) which the petitioners feel are 
necessary to a full and definitive decision in the case. 
If the Commissioners’ capabilities are to be weighed 
at all in this proceeding, surely they need not be 
prejudged and found wanting until the product un- 
der apprehension emerges before this Court for re- 
view. The present claim of aggrievement on this 
score flies directly in the face of the rule that when 
a later administrative action must supervene before 
the effect of an order is known or felt, then the later 
action is the proximate cause and the former action 
cannot be aggrievement.® The nearest suggestion of 
any claim of present or direct injury or aggrieve- 
ment from the present order appears at page 36 of 
petitioners’ brief, with the rather amazing thought 
that since the staff counsel supported the position of 
the applicant and there is to be no examiner’s de- 
cision which might be in their favor, the petitioners 
are left alone with the burden of persuading the 
Commission concerning the facts and their signifi- 
cance! If this burden be an aggrievement, petition- 
ers have borne it well by the filing of briefs of 143 
pages and 117 pages, and by participating in an ex- 
tensive argument before the full Commission. To 
accept this strained sort of plea as aggrievement 
would seem to be quite out of line with the host of 
cases which have agreed that he is not aggrieved 
whose adversity is remote, speculative, uncertain, 


° Cf. Rochester Telephone Corp. Vv. United States, 307 U.S. 
125, 1380; F.P.C. v. Hope Natural Gas Co., 320 U.S. 591, 619. 
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indirect, tenuous, consequential, not immediate.” In 
a decision of one week ago today, this Court syn- 
thesized these rulings in the following words: Section 
19 (b) “means, we think, that a petitioner’s ag- 
grievement must be present and immediate, or at 
least must be demonstrably a looming unavoidable 
threat”. Cincinnati Gas & Eleose Co., et al. v. 
F.P.C., —— USAppDC ——, F. 2d , No. 
18, 515, decided June 38, 1957, slip sheet p. 12. 








ITT. ! 
The Administrative Remedies Have Not Been Exhausted 


The same considerations that serve to demonstrate 
first that the order is interlocutory, not final, and 
therefore is not reviewable, and second that the peti- 
tioners are not aggrieved by it and therefore have 
no standing at this stage to seek review, establish 
further that the administrative remedies available to 
the petitioners have not been exhausted, for which 
further reason the petition should be dismissed un- 


10 United States Cane Sugar Refiners’ Assn. v. McNutt, 
138 F. 2d 116 (CA2) ; United States v. Federal Power Com- 
mission, 191 F. 2d 796, 800 (CA4), affirmed, 345 U.S, 153; 
Interstate Electric v. Federal Power Commission, 164 F. 2d 
485, 486 (CA9); City of North Miami Beach, Florida v. 
Federal W. & G. Corp., 151 F. 2d 420-423 (CA5); Wood- 
men of the World Life Ins. Soc. v. Federal Communications 
Commission, 70 USAppDC 196, 199, 105 F. 2d 75, 78, cer- 
tiorari denied, 308 U.S. 588; Pittsburgh Radio Supply H ouse 
v. Federal Communications Commission, 69 USAppDC 22, 
25, 98 F. 2d 308, 306; Great Western Broadcasting Assn., 
Inc. v. Federal Communications Commission, 94 F. 2d 244, 
248, 68 USAppDC 119, 123; Pulitzer Pub. Co. v. Federal 
Communications Commission, 68 USAppDC 124, 127; 94 F. 
2d 249, 252; National Broadcasting Co. v. Federal Commu- 
nications Commission, 132 F. 2d 545, 548, 76 USADEES 238, 
241, affirmed, 319 U.S. 239. 





22 


der “the long settled rule of judicial administration 
that no one is entitled to judicial relief for a sup- 
posed or threatened injury until the prescribed ad- 
ministrative remedy has been exhausted” (Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41, 50).*™ 

It is hardly an answer for the petitioners to re- 
state the full administrative steps taken by them to 
obtain revision of the order omitting the examiner’s 
decision. That, of course, is not the point. Rather, 
the point is that, 7f there be any substance to the 
claim that petitioners are damaged on the theory 
that the Commission is inadequate or too ill advised 
to comprehend the issues of the case and render a 
fair and satisfactory decision, the answer is that the 
statute and the regulations provide ample means for 
the petitioners to seek correction of the results so ap- 
prehended within the administrative process itself 
and without the need for judicial review, in fact 
before judicial review may even be invoked. Peti- 
tioners have already filed extensive briefs and have 
participated fully in the oral argument before the 
full Commission. Both the statute (Section 19 (a) 
of the Natural Gas Act) and the regulations (Sec- 
tion 1.84, Rules of Practice and Procedure) provide 
for an application for rehearing within 30 days after 
any final order issued by the Commission. It is at 
that stage in the administrative process that, should 
the final order be adverse to petitioners and there- 
fore aggrieve them, and should the final order seem 
to the petitioners to give evidence of the lack of the 





10 To this same effect are—Macauley v. Waterman SS. 
Corp., 327 U.S. 540; F.P.C. v. Arkansas P.&L. Co., 330 U.S. 
802, reversing per curiam 81 USAppDC 178, 156 F. 2d 821; 
Aircraft & Diesel Corp. Vv. Hirsch, 331 U.S. 752; S.E.C. v. 
Otis & Co., 338 U.S. 848, reversing per curiam on the peti- 
tion for certiorari, 85 USAppDC 122, 176 F. 2d 34. 
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qualities of awareness, perspective, and understand- 
ing which petitioners attribute solely to examiners, 
then is the opportunity freely available to petitioners 
to point out the errors of law, of policy, or of fact, 
and present to the Commission the true views which 
should be adopted. The importance of this further 
administrative remedy is only emphasized by the stat- 
utory provisions of Section 19 of the Natural Gas 
Act that the proceeding to review a final order may 
not be brought unless the petitioner shall have ap- 
plied for the rehearing referred to, and no objection 
shall be considered by the Court unless it has been 
urged before the Commission in the application for 
rehearing, in the absence of reasonable grounds for 
failure so to do. When the statute thus requires 
that any errors alleged with respect to the Commis- 
sion’s orders must first be pointed out to the Com- 
mission itself before any court has jurisdiction to 
review them that would seem most compellingly to 
command the application of the doctrine of the ex- 
haustion of the administrative remedy so provided by 
the statute. In so arguing, we do not of course 
concede the Commission’s present inability to decide 
the case fairly and capably; we only point out that 
the statute itself provides the administrative remedy 
to correct the results of any such indequacy, and un- 
til that remedy is exhausted there is no occasion, in- 
deed no jurisdiction, for the Court to weigh the 
Commission’s understanding and capacity. 

All three of these reasons for nonreviewability at 
this time—the lack of a final order, the lack of ag- 
grievement, and the lack of exhaustion of adminis- 
trative remedies—relate to common circumstances 
and contribute to the common result, namely that 
nothing in the present order requires the Court’s in- 


11 F.P.C. v. Colorado Interstate Gas Co., 348 U.S. 492, 498. 
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tervention at this stage. Petitioners, whose cry long 
precedes the hurt they claim, manifestly have not 
been injured or damaged by the procedural order 
here questioned. Their own pleadings establish that 
the only damage in contemplation is a final order at 
some time in the future which may go against them 
and which, it is claimed, will be deficient resulting 
from the lack of the examiner’s decision preceding 
it. When and if such deficiency appears, it will be 
time enough to correct it upon rehearing or upon 
judicial review. 


IV. 


Petitioners’ Further Arguments Do Not 
Establish Reviewability 


What is added to the question of reviewability by 
petitioner’s invocation of the “all writs” act (28 
USC 1651) is not at all clear, since the petition for 
review at page 8 under the heading “Relief Prayed” 
asks that the court set aside the Commission’s order 
and remand the proceeding, which of course is the 
action authorized by Section 19 (b) of the Natural 
Gas Act in a proper case. No writ of any kind is 
asked for. If what is means is that, by analogy to the 
“all writs” section of the Judicial Code, the pres- 
ently requested remand of the interlocutory order of 
the Commission should be issued in aid of the poten- 
tial jurisdiction of this Court to review the final or- 
der when issued, that thought is directly contrary 
to the decision of the Supreme Court in F.P.C. v. 
Metropolitan Edison Co. where the same law was 
considered in connection with the identical review 
provisions of the Federal Power Act and that Court 
said (304 U.S. 375 at 383)— 


The argument is that the Circuit Court of Ap- 
peals could intervene to protect its prospective 
appellate jurisdiction. We are of the opinion 
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that this contention is unsound and that the 
Circuit Court of Appeals in the circumstances 
Seco had no appellate jurisdiction to HePzC 
ec 

Contrary to page 42 of petitioner’ s brief, the | juris- 
diction of the Court here is not at all supported by 
the recent ruling in LaBuy v. Howes Leather Co., 
352 U.S. 249. That was an exercise of the appellate 
court’s administrative supervisory jurisdiction over 
the district court in the handling of an antitrust case. 
But this Court has long since pointed out that the 
Federal courts do not have a responsibility for the 
administration of, nor supervisory power over, gov- 
ernmental agencies (Hammond v. Hull, 76 USApp 
DC 301, 131 F. 2d 28, certiorari denied 318 U.S. 
777, and as applied to the Federal Power Commis- 
sion, see F.P.C. v. Hope Natural Gas Co., 320 U.S. 
591, 617, and Algonquin Gas Transmission Go. v. 
F.PC., 201 F. 2d 334, 337 (CA1)). 

The brief at page 38 suggests it is “fanciful” to 
expect that, in the eventuality that after a review of 
the final order an examiner’s decision would be re- 
quired by the court, an examiner could under the 
circumstances render an objective analysis and rul- 
ing. The same contention was made in the case of 
the Aluminum Company of America referred to 
above and was answered by this Court as follows 
(130 F. 2d 445 at 451): 


We think no countenance can be given to this 
contention of the company. We cannot assume 
that the Federal Power Commissioners will be 





12 Similarly, see Algonquin Gas Transmission Co. V. F'.P.C., 
201 F. 2d 334, 387 (CA1) ; Crown Zellerbach Corp. Vv. F.T.C., 
156 F. 2d 927, 928 (CA9). And even if the statute were 
applicable, the present case does not meet its requirements. 
Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 98 
L. ed. 107, and annotation, 98 L. ed. 114, 123. 
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incapable, in the event of repetition in part or 
whole of the proceedings upon reversal or re- 
mand of a final adverse order, of carrying on 
such repeated proceeding uninfluenced by what 
had gone before. 

The Court will recall that at the argument on the 
motion for a stay order in the present matter, this 
question was discussed at some length, following 
which the Court denied the petitioners’ motion for a 
stay (Order of May 10, 1957), which would have 
withheld further consideration of the case by the 
Commission pending this Court’s review on the pres- 
ent petition. 

Accordingly, we return to the choice indicated by 
this Court in the Aluminum Company case quoted 
above on page 13 (at page 452 of 180 F. 2d). That 
is, the choice between the burden of interruption of 
the administrative process through the review of in- 
terlocutory orders (or piecemeal review), and the 
burden of rehearing which might result from re- 
versal of final orders for the procedural error. As 
the Court said, Congress has already made that 
choice and has decided against interruption of the 
administrative process by the review of interlocutory 
orders. Upon these several bases, the lack of a final 
order, the lack of aggrievement, and the failure to 
take advantage of the remedy administratively avail- 
able, it is submitted the order in question is not re- 
viewable and the petition should accordingly be dis- 
missed. 


V. 


Petitioners Do Not Have A “Right” To An Exam- ~ 
iner’s Decision Because the Law Does Not Require 
one 


The greater part of petitioners’ brief is devoted to 
the frequent reiteration of the flat assertion that 
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they have a “right” to a decision by the presiding 
examiner, that by the denial of that right they are 
“forthwith aggrieved” and the order should be set 
aside accordingly. They cannot, of course, and do 
not seem to claim such a right under the due process 
clause** but instead rely upon certain language in 
Sections 5 and 8 of the Administrative Procedure 
Act. We read in the brief an extended bepraisement 
of the examiner’s functions, an eloquent extollation 
of that office. But as argument at this time and in 
this case, this panegyric has no place and would be 
better addressed to the Congress, for the Procedure 
Act dispenses, on at least two bases, with any legal 
requirement of a decision by the presiding examiner 
here. With the law thus settled by the statute itself, 
we see no occasion to debate whether an examiner’s 
report is a prerequisite to a fair decision on the 
numerous policy questions here depending. The stat- 
utory exceptions are as follows: 

First, the Act does not apply where aational de- 
fense is involved. If, as we would infer from peti- 
tioners’ brief, this case is to be decided upon a strict, 
literal reading of Sections 5 and 8 of the Adminis- 
trative Procedure Act, then consideration of those 
entire sections is suggested. The opening lines of 
Section 8 stipulate (through reference to Section 7) 
that Section 8 applies when and only when Section 
5 requires a hearing. Turning to Section 5, its open- 
ing sentence recites an exception “to the extent that 
there is involved * * * (4) the conduct of mili- 


13 Public Service Comm. of N.J. Vv. S.E.C. 129 F. 2d: 899 
(CA3). In Aero Mayflower Transit Co. v. U.S., 95 F. Supp. 
258, it was held that failure of the presiding examiner to 
report findings and conclusions is not prejudicial to peti- 
tioner after the ICC, in issuing the certificate, made its own 
findings. 
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tary, naval, or foreign affairs functions.” The leg- 
islative history of this exception is discussed at pages 
26 and 45 of the Attorney General’s Manual on the 
Administrative Procedure Act, showing that it ap- 
plies to “defense functions” and to non-military 
agencies, including the Federal Power Commission. 
This case now definitely does involve national de- 
fense functions as a result of petitioners’ argument 
to that effect and this Court’s decision on the first 
hearing. See pages 18 to 20 of the former opinion 
(237 F. 2d 741, 754), where the Court has decided 
that in this matter “imperilment of the national de- 
fense” is “within the ambit of the Commission’s 
power to determine,” in the course of which the 
Commission would “do well’ to respect the views of 
national defense agencies. Accordingly, national de- 
fense is involved in the case, to some extent at least, 
and Sections 5 and 8 of the Administrative Proce- 
dure Act, upon which petitioners rely, exempt any 
such case from any of its requirements, so far as 
the strict ordination of the law is concerned. 

Second, the Administrative Procedure Act also ex- 
empts “initial licensing.” National defense being 
but one of many policy elements involved, the Com- 
mission preferred to rest the order here under re- 
view upon the specific language of Section 8, 5 U.S.C. 
1007, which reads— 


Whenever the agency makes the initial decision 
without having presided at the reception of the 
evidence, such officers shall first recommend a 
decision except that in rule making or deter- 
mining applications for initial licenses (1) in 
lieu thereof the agency may issue a tentative de- 
cision or any of its responsible officers may rec- 
ommend a decision or (2) any such procedure 
may be omitted in any case in which the agency 
finds upon the record that due and timely execu- 








29 


tion of its functions imperatively and umavoid- 
ably so requires. 


The finding upon the record which clause (2) calls 
for was made in the order under review and, as 
shown in the next section, responsibly and authori- 
tatively so. 

The remaining question that petitioners raise is 
whether the Commission in the decision to be made 
will be “determining applications for initial licenses.” 
Passing for the moment the very extensive construc- 
tion and enlargement of the other pipe lines which 
now must obviously be considered for initial licens- 
ing, we view the licensing of the abandonment of 
“Little Inch” alone to be quite as much within the 
purview of the law. 

Referring to the definition of “licensing” in eo: 
tion 2 (e) of the Administrative Procedure Act a 
petitioners’ brief at page 32 frames an argument to 
the effect that the exception in Section 8 of the “ap- 
plications for initial licenses” refers only to the orig- 
inal application resulting in the grant of a license as 
contrasted with withdrawal, amendment, or modifi- 
cation of a license. But proving that proposition 
has nothing to do with the present case, since an 
abandonment application under the Natural Gas Act 
is not a withdrawal or modification or amendment 
of the existing license; instead, it very definitely is 
the initial grant of a license to abandon a facility or 
service under the Act, whether it has ever been 
licensed or not. This very question was so decided 
by the Third Circuit in the last year, in J. M. Huber 
Corp. v. F.P.C.,* sustaining the Commission’s order 


14 “ ‘Licensing’ includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, with- 
drawal, limitation amendment, modification, or congeHoning 
of a license.” (5 USC 1001 (e)). 


15 236 F. 2d 550 (CA8), certiorari denied, 352 U.S. 971. 


| 
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denying an application for permission to abandon 
the sale of natural gas in interstate commerce, where 
one of the principal contentions of the seller was 
that the service, though continuous since before the 
enactment of the Natural Gas Act, had never been 
licensed, that is “certificated.” The point is that an 
abandonment application, under the law which is 
quoted in the margin,” is not in any way related to 
the suspension, annulment or modification of a 
license—types of proceedings which necessarily would 
be disciplinary or accusatory and quite logically are 
made subject to the fullest requirements of Sections 
5 and 8 of the Administrative Procedure Act. 
Rather, an abandonment case is initiated by the ap- 
plication of a natural gas company seeking “the per- 
mission and approval” of the Commission to cease 
the rendition of a service which the law otherwise 
requires them to continue. The statute requires the 
Commission to consider whether its gas supply is so 
depleted that the continuance of service is unwar- 
ranted “or that the present or future public conven- 
ience or necessity permit such abandonment.” In 
such cases no problem of past conduct arises, no 
question or charges as to abuse of the privilege 
licensed. Rather, it is the future public convenience 
or necessity of the discontinuance of service that must 





16 Section 7 (b) of the Natural Gas Act, 15 U.S.C. § 717f 
(b): 
“No natural-gas company shall abandon all or any por- 
tion of its facilities subject to the jurisdiction of the Com- 
mission, or any service rendered by means of such facili- 
ties, without the permission and approval of the Commission 
first had and obtained after due hearing, and a finding by 
the Commission that the available supply of natural gas is 
depleted to the extent that the continuance of service is 
unwarranted, or that the present or future public conve- 
nience or necessity permit such abandonment. 
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be considered; and therefore an abandonment case is 
an application for an “initial license”, initial in the 
sense that the activity considered and licensed takes 
place only after the license is issued. For that rea- 
son it is irrelevant for petitioner to argue that modi- 
fication, withdrawal, etc., are not covered by the ex- 
ception to Section 8 (a). 

In the Attorney General’s Manual on the Admin- 
istrative Procedure Act will be found the background 
authorities for this dichotomy to the effect that the 
term “initial licenses” comprehends the passing upon 
future conduct, as distinguished from cases where 
past conduct is the issue and the agency itself un- 
dertakes some discipline or retribution or enforce- 
ment by means of a cancellation, modification, or 
annulment. In part, this is traced to the committee 
reports which explain the coupling of rulemaking 
and applications for initial licenses (both compris- 
ing the exception in Section 8). This is in the view 
that initial licensing, like rulemaking, pertains to the 
regulation of future events and does not tend to call 
for an accusatory type of proceeding relating to past 
conduct. Several paragraphs of the Manual which, 
in the discussion pertaining to the corresponding lan- 
guage of Section 5 (c), have assembled the legisla- 
tive material to that effect, are set forth in the ap- 
pendix, page 40, infra. 

Thus, the Commission is here asked to ae an 
initial license. Under the law, Texas Eastern may 
not abandon the facility, that is “Little Inch’, being 
used for the transportation of gas in interstate com- 
merce without the permission of the Commission in 
advance, based upon a finding of present or future 
public convenience and necessity. The key word in 
Section 8 (a) of the Administrative Procedure Act, 
“initial”, relates quite clearly to the following words 
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of the Natural Gas Act, Section 7 (b), on the subject 
of abandonment applications: “permission and ap- 
proval of the Commission first had and obtained”. 
If and when the Commission grants permission, 
Texas Eastern may abandon the use of the facility 
in interstate gas service, but not before. Accord- 
ingly, the case comprises an application for the grant 
of an initial license to that effect and is specifically 
exempted by the language of Section 8 (a) of the 
Administrative Procedure Act from the requirement 
of an examiner’s decision,” in the light of the Com- 
mission’s finding which is discussed below. 
Furthermore, if there were any doubt upon the 
question just discussed, it would not vitiate the pres- 
ent case, which is not a simple case of abandonment. 
The application in the present proceeding is not for 
an abandonment as such but is rather for authority 
to substitute one set of facilities for another. The 
applicant is requesting permission to withdraw cer- 
tain existing facilities and to construct new facili- 
ties to replace those withdrawn. The construction 
of the new facilities is without question an example 
of initial licensing which Section 8 exempts from the 
requirement of an intermediate decision. We are 
surprised now to note in petitioner’s brief at page 31 
the claim that the construction application for the 
replacement facilities “is not necessarily linked to 
that abandonment”, in other words, that the separate 
parts of the program cannot be considered together 
as a single application for the initial licensing of the 
substitution of one facility for another. In contrast, 


17 An application to abandon a branch railroad, under the 
like language of the Interstate Commerce Act, has been 
treated as “initial licensing” under the APA. N.Y.C. RR. 
Co., Abandonment, 282 I.C.C. 288, 291, 2 P. & F. Adm. 
Law 2d 288. 
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as shown at page 15 of this Court’s former opinion 
(237 F. 2d 741 at 752), the then “gist” of the peti- 
tioners’ position was that the construction program, 
including the cost expansion, must be considered 
“now”, that is, in connection with the consideration 
of the abandonment of Little Inch. In other words, 
it is all one case and may properly be described as 
an application for the substitution of a different fa- 
cility. In the light of the changed conditions in re- 
cent years, since the case first began, the original 
substitute facilities have already been constructed 
under a grant of authority for the minimum facili- 
ties. The so-called substitute facilities are now the 
difference between the minimum and maximum fa- 
cilities. What the applicant seeks is the grant of 
an initial license for this new and different program, 
and that is exactly what Section 8 (a) exempts from 
the requirement of an Examiner’s decision. — 


VI. 


The Order Under Review Is A Responsible One, Well 
Adapted To the Facts of the Case, and Not Arbi- 
trary 


By count, the word “emergency” appears 17 Fee 
in the section of petitioners’ brief devoted to the 
proposition that the Commission order omitting the 
examiner’s decision is arbitrary and contrary to law, 
all to the general tenor that the law requires some 
finding or situation of emergency and none here ex- 
isted. But the law says nothing about “emergency’’.’® 


————— | 

18 The nearest reference suggested in the brief is certain 
discussion at the hearings pertaining to another section, and 
the use of the word “emergent” in a report by the Attorney 
General, which, according to our Webster, is a word mean- 
ing, for example, ‘ ‘calling for prompt action”, quite different 
from the dictionary definition of “emergency”. | 
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What the law (Section 8 (a) of APA) does call for 
is a finding that the omission of the Examiner’s de- 
cision is imperatively and unavoidably required by 
the “due and timely execution of its functions”, that 
is, the agency’s functions. Under normal practice if 
any materials of the legislative history are to be con- 
sulted, the committee report is certainly the most 
controlling; and on this subject the report says (Sen- 
ate Document No. 248, 79th Congress, page 210)— 


The alternative intermediate procedure which 
an agency may adopt in rule making or deter- 
mining applications for initial licenses lies in the 
discretion of the agency. In order to simplify 
the bill, the exception which confers this dis- 
cretion is broadly drawn. However, it may be 
noted that even in those cases, if issues of fact 
are sharply controverted or the case or class of 
cases tends to become accusatory in nature, sound 
practice would require the agency to adopt the 
intermediate recommended decision procedure. 


Thus the members of the Senate committee indicated 
their personal view as to what is “sound practice” 
but carefully refrained from putting such a restric- 
tion in the statute. Instead, as they said, they left 
this matter to the discretion of the agency, requiring 
only the finding referred to. How aptly this case il- 
lustrates the prescience of the Senate committee in 
leaving this question to the agency’s discretion and 
not providing by statute an avenue of judicial review 
for every litigious litigant who would bring up ex 
post facto claims of sharp controversy on issues of 
fact and find in them an avenue for a time-consum- 
ing judicial appeal! Rather, the committee, being 
realistic and practical, recognized that the program- 
ming of a case by an agency in such a way as to 
achieve “due and timely execution of its functions” 
is peculiarly a problem of management of its dockets 
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which, in line with the decided cases,” is a matter of 
agency management left to its discretion. | 

The judicial sanction available on review (after, 
as we stated, the final order is brought to court) is 
that contained in Section 10 (e) of the Administra- 
tive Procedure Act, under which the court may then 
set aside the agency finding if it is found to be ar- 
bitrary or capricious.” With that analysis of the 
problem, it is clear that the Court is not required 
to concern itself with whether there is or was an 

19 Western Air Lines V. C.A.B., 184 F. 2d 545, 549 (CAQ); 


F.C.C. Vv. WIR, 337 U.S. 265, 272; C. & S. Corp. v. ae 
134 F. 2d 747, 754 (CA3). 


20 Colorado Interstate Gas Co. V. F.P.C., 209 F. 2d W fo bf 
(CA10). (When this case reached the Supreme Court, the 
omission of the intermediate decision was mentioned, but 
the decision was on other matters, 348 U.S. 492, 495.), The 
due process clause was the basis for Colorado’s objection to 
the order omitting the examiner’s report. The opinion re- 
views the legislative history and, in considering the reasons 
assigned by FPC for its action, noted that the case had been 
pending for three years. The court did not accept: Colo- 
rado’s claim that there was a conflict on the basic) facts 
and on the credibility of witnesses. Referring to the dis- 
senting opinion that the omission of the examiner’s decision 
should be the exception and not the rule, we would add the 
comment that it has been only in the very exceptional case, 
such as the present one, that the Commission has had the 
occasion to make “due and timely” finding and an order 
omitting the examiner’s decision. See for example In the 
Matter of Mississippi River Fuel Corp., 2 P. & F. Adm. 
Law 2d 106 (1951), 10 F.P.C. 1591. It need hardly be 
added that this order is not a formal adjudication itself in 
any way subject to section 8 (b) of the APA. 

Alabama-Tennessee Natural Gas Co. Vv. F.P.C., 203 F. 2d 
494 (CA3): In a certificate case on the extension of a pipe- 
line, the omission of the Examiner’s decision is sustained on 
the basis of the necessary finding, which is held not. arbi- 
trary on the record. 
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emergency that the law does not mention, but merely 
whether the Commission, instead of being arbitrary 
or capricious, had some rational or conceivably sen- 
sible basis for its finding and actions thereon. To 
that end, it seems to us that a mere brief review of 
the numerous circumstances, many of them recited 
in the order itself, will of their own force establish 
the rationale for the action taken, without asking 
the Court to sit in judgment on each of the circum- 
stances, as the petitioners’ brief at pages 20, et seq. 
seems to ask it to do. These various circumstances 
are as follows: 

(1) First and foremost, the delay. Next month 
it will be three years ago that Texas Eastern came 
to Washington seeking its Federal permit to substi- 
tute one gas line for another, and as of this writing, 
the final certificate has not yet issued. The law, 
Section 9 (b) of APA, commands us to act “with 
reasonable dispatch” in license cases, and, regardless 
of the Commission’s part in the delay that has oc- 
curred, it is not a “due and timely execution” of our 
function further to delay this proceeding.” 

(2) The savings: The Commission was convinced 
that definite savings would result in both construc- 
tion costs (to be capitalized) and in cost of service. 
(R. 69) The Commission, having a public respon- 
sibility for the protection of the public interest, is 
forced to disagree with petitioner’s brief, which at 
pages 20, 21 and 26 suggests that these savings are 
no ground for attention! 

(3) We are rather put to it to identify the ex- 


*1In Kenny v. U.S., 103 F. Supp. 971 (D.C.N.J.), it was 
beld that the exceptions embodied in Section 8 (a) (2) of 
APA were intended to permit the omission of the inter- 
mediate report where the law contemplates a speedy and 
expeditious proceeding by the agency. 
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aminer of whose omniscience petitioner seeks the ad- 
vantage, since not one but four examiners partic- 
ipated in this proceeding. The examiner who par- 
ticipated in the petroleum products examination 
(Part B) is hardly in a position to weigh the public 
interest factors there developed against those which 
were considered in Part A, pertaining to the natural 
gas service alone.” The petitoner did not object to 
the Commission’s order omitting the examiner’s de- 
cision on the Part A examination, and the Commis- 
sion proceeded in its order of October 9, 1956, to 
review the evidence and announce its conclusions per- 
taining to the public convenience and necessity, lim- 
ited to the issues pertaining to gas service. We are 
reminded of the quotation from the Alabama-Ten- 
nessee case which appears at the foot of page 29 of 
petitioners’ brief and says that the court has “not 
been able to discover such difference between the two 
situations that what was reasonable when the com- 
pany requested it in 1950 became arbitrary when 
the company opposed it in 1952.” What is more, as 
the order on the petition for rehearing shows (R. 
39), some of the national defense evidence was never 
before any examiner and did not become a part of 
the record until after the issuance of the order here 
under review. 

(4) Policy questions: As petitioner tells us at page 
23, the issues, at least in the latter part of the pro- 
ceding, relate to “policy matters.” This Court’s 
opinion on the prior hearing directs us to consider 





22 From the transcript of the hearings in Part B, p. 7466: 
Presiding Examiner: “. .. I didn’t handle the first hear- 
ing, as you all know, and there may have been highways 
and byways in this matter I am not aware of.” | 

Cf. N.L.R.B. v. Todd Co., 173 F. 2d 705 (CA2), cer- 
tiorari denied, 340 U.S. 864. 
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“not only violation of the national policy against 
monopoly expressed in the antitrust laws, but also 
imperilment of the national defense.” 237 F. 2d 741, 
754. Questions have also been raised about the na- 
tional transportation policy. But policy questions are 
definitely not expected to be within the special com- 
petence of examiners.” 

(5) The remand: This Court will recall the re- 
markably similar situation considered in its opinion 
of October 11, last, in R.C.A. Communications v. 
F.C.C. (288 F. 2d 24, 28, — USAppDC —) where a 
like “due and timely” finding was made by the Com- 
munications Commission under a similar statute, and 
this Court found it to be supported by the circum- 
stances of the case, its importance, and the fact that 
the further hearing and final decision were on re- 
mand from the courts. We see no real basis for 
distinguishing the two cases. 

(6) Being purely a case of licensing future acts, 
the matter is not an accusatory one nor one of dis- 
cipline or enforcement, all of which characterize the 
adjudicative proceedings subject to the full require- 
ments of Sections 5 and 8 of the Administrative 
Procedure Act. Neither, at the time of the order 
of March 11, at least, had there developed issues in- 
volving credibility of the witnesses. The facts seem 
largely to be statistics from standard and public 
sources or otherwise acceptable; the differences seem- 
ed to lie more in their significance and interpretation. 

For all of these reasons—and many more which 
doubtless will develop in the course of the final order 





23 “Policy is not made in Federal agencies by individual 
hearing examiners; rather it is formulated by the agency 
heads relying heavily upon the expert staff which have been 
hired for that purpose.”—from the Attorney General’s Man- 
ual on the Administrative Procedure Act, at page 15. 
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of the Commission when it appears for review—it 
is submitted the order of the Commission was en- 
tirely proper and rational, in no sense arbitrary, and 
certainly not capricious. 


CONCLUSION 


It is believed an order omitting the se femne ras 
decision procedure is not a final order reviewable 
under the Natural Gas Act and, as permitted by the 
Court’s Order of May 10, 1957, the respondent’s mo- 
tion to dismiss is, accordingly, hereby renewed. 
Otherwise, for the reasons stated, it is submitted the 
order should be affirmed. 


Respectfully submitted, 


WILLARD W. GATCHELL, 
General Counsel, 3 
HOWARD FE. WAHRENBROCK, 

Solicitor, 


WILLIAM L. ELLIS, 
Attorney, 

Counsel for Resonant: 
Federal Power Commission, 

Washington 25, D. C. | 
Of Counsel: 
WILLIAM L. BRUNNER, 
Attorney 


June 10, 1957 
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APPENDIX 


Excerpt from the Attorney General’s Manual 
On the Administrative Procedure Act 


(From pp. 50-52) 


The Administrative Procedure Act is based upon 
a broad and logical dichotomy between rule makin 
and adjudication, i.e., between the legislative an 
judicial functions. See Chapter I. The legislative 
eer of section 5(c) reveals that “determining 
applications for initial licenses” was exempted from 
the requirements of the subsection on the ground 
that such proceedings are similar to rule making. 
In the Committee reports, it is explained that “The 
exemption of applications for initial licenses frees 
from the requirements of the section such matters 
as the granting of certificates of convenience and 
necessity, upon the theory that in most licensing 
cases the original application may be much like rule 
making. The latter, of course, is not subject to any 
provision of section 5.” Sen. Rep. 17; H.R. Rep. 
p. 80 (Sen. Doc. pp. 203, 262). The rationale for 
the exemption was further developed by Representa- 
tive Walter on the floor of the House, as follows: 
“However, the subsection does not apply in determin- 
ing applications for initial licenses, because it is 
felt that the determination of such matters is much 
like rule making and hence the parties will be better 
served if the proposed decision—later required by 
section 8—reflects the views of the responsible offi- 
cers in the agencies whether or not they have actu- 
ally taken the evidence.” 92 Cong. Rec. 5651 (Sen. 
Doe. p. 361). 

In view of the function of the exemption, the 
phrase “application for initial licenses” must be 
construed to include applications by the licensee for 
modifications of his original license. In effect, this 
gives full meaning to the broad definition of “license” 
in section 2(e), ie., “the whole or part of any agency 
permit, certificate, approval, registration, charter, 
membership, statutory exemption or other form of 
permission”. [Italics supplied] In other words, the 
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definition clearly suggests that any agency “ap- 
proval” or “permission” is a license, regardless of 
whether it is in addition to or related to an earlier 
license. Only by such a construction can the ap- 
propriate procedures be made applicable to those as- 
pects of licensing which are dominated by policy 
making considerations and in which accusatory and 
disciplinary factors are absent. Senate Hearings 
(1941) p. 1451. In this way, the basic dichotomy 
of the Act between rule making and adjudication is 
preserved, because section -5(¢c) will remain appli- 
cable to licensing proceedings involving the renewal, 
revocation, suspension, annulment, withdrawal or the 
agency-initiated modification or amendment of li- 


5 Any other interpretation of the exemption will largely 
destroy it and will result in an erratic application of section 
5(c). For example, the function of the Civil Aeronautics 
Board with respect to certificates of public convenience and 
necessity increasingly relates to applications for mddifica- 
tions or extensions of existing routes rather than to original 
applications for entirely new routes. Thus, A, with a cer- 
tificate for a route from New York to Chicago with a stop 
at Cleveland, may apply for a modification of the certificate 
to permit an additional stop at Pittsburgh. The considera- 
tions involved in determining such an application for mod- 
ification of A’s certificate are the same as those involved in 
his original application—traffic flow, availability of facil- 
ities, effect on competing carriers, etc. The accusatory and 
disciplinary elements are entirely lacking. Another exam- 
ple clearly illustrates the inconsistent results of such a nar- 
rew construction of the exemption for initial licensing: A 
has a certificate for a route from New York to St. Louis, 
and he applies for a modification which will authorize ex- 
tension of the route to Omaha; B applies for a new certifi- 
cate authorizing him to operate a route between St. Louis 
and Omaha. Under the narrow construction of the exemp- 
tion, section 5(c) would apply to the Board’s determination 
of A’s application, but would not be applicable with respect 
to B’s application. Similar anomalies would exist under the 
Federal Power Act, the Communications Act and the Nat- 
ural Gas Act, particularly the latter. 
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APPENDIX 


Excerpt from the Attorney General’s Manual 
On the Administrative Procedure Act 


(From pp. 50-52) 


The Administrative Procedure Act is based upon 
a broad and logical dichotomy between rule making 
and adjudication, i.e., between the legislative and 
judicial functions. See Chapter I. The legislative 
Bae of section 5(c) reveals that “determining 
applications for initial licenses” was exempted from 
the requirements of the subsection on the ground 
that such proceedings are similar to rule making. 
In the Committee reports, it is explained that “The 
exemption of applications for initial licenses frees 
from the requirements of the section such matters 
as the granting of certificates of convenience and 
necessity, upon the theory that in most licensing 
cases the original application may be much like rule 
making. The latter, of course, is not subject to any 
provision of section 5.” Sen. Rep. 17; H.R. Rep. 
p. 30 (Sen. Doc. pp. 208, 262). The rationale for 
the exemption was further developed by Representa- 
tive Walter on the floor of the House, as follows: 
“However, the subsection does not apply in determin- 
ing applications for initial licenses, because it is 
felt that the determination of such matters is much 
like rule making and hence the parties will be better 
served if the proposed decision—later required by 
section 8—reflects the views of the responsible offi- 
cers in the agencies whether or not they have actu- 
ally taken the evidence.” 92 Cong. Rec. 5651 (Sen. 
Doe. p. 361). 

In view of the function of the exemption, the 
phrase “application for initial licenses” must be 
construed to include applications by the licensee for 
modifications of his original license. In effect, this 
gives full meaning to the broad definition of “license” 
in section 2(e), ie., “the whole or part of any agency 
permit, certificate, approval, registration, charter, 
membership, statutory exemption or other form of 
permission”. [Italics supplied] In other words, the 
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definition clearly suggests that any agency “ap- 
proval” or “permission” is a license, regardless of 
whether it is in addition to or related to an earlier 
license.» Only by such a construction can the ap- 
propriate procedures be made applicable to those as- 
pects of licensing which are dominated by policy 
making considerations and in which accusatory and 
disciplinary factors are absent. Senate Hearings 
(1941) p. 1451. In this way, the basic dichotomy 
of the Act between rule making and adjudication is 
preserved, because section -5(¢c) will remain appli- 
cable to licensing proceedings involving the renewal, 
revocation, suspension, annulment, withdrawal or the 
agency-initiated modification or amendment of li- 


5 Any other interpretation of the exemption will largely 
destroy it and will result in an erratic application of section 
5(c). For example, the function of the Civil Aeronautics 
Board with respect to certificates of public convenience and 
necessity increasingly relates to applications for modifica- 
tions or extensions of existing routes rather than to original 
applications for entirely new routes. Thus, A, with'a cer- 
tificate for a route from New York to Chicago with ‘a stop 
at Cleveland, may apply for a modification of the certificate 
to permit an additional stop at Pittsburgh. The considera- 
tions involved in determining such an application for mod- 
ification of A’s certificate are the same as those involved in 
his original application—traffic flow, availability of: facil- 
ities, effect on competing carriers, etc. The accusatory and 
disciplinary elements are entirely lacking. Another exam- 
ple clearly illustrates the inconsistent results of such a nar- 
rew construction of the exemption for initial licensing: A 
has a certificate for a route from New York to St. Louis, 
and he applies for a modification which will authorize ex- 
tension of the route to Omaha; B applies for a new certifi- 
cate authorizing him to operate a route between St. Louis 
and Omaha. Under the narrow construction of the exemp- 
tion, section 5(c) would apply to the Board’s determination 
of A’s application, but would not be applicable with respect 
to B’s application. Similar anomalies would exist under the 
Federal Power Act, the Communications Act and the Nat- 
ural Gas Act, particularly the latter. 
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censes—i.e., all those phases of licensing in which 
the accusatory or disciplinary factors are, or are 
likely to be, present. 

This interpretation of the scope of the exemption 
is consistent with the remainder of its legislative his- 
tory. When the administrative procedure bill (S. 7) 
was introduced by Senator McCarran in January 
1945, the provision that was then section 5(b) con- 
tained an exemption for “determining applications 
for licenses”. When 8S. 7 was reported by the Senate 
Committee on the Judiciary in November 1945, sec- 
tion 5(c) contained the present language exempt- 
ing “determining applications for initial licenses”. 
In the discussion of the definitions of “adjudication” 
and “licensing” in the Committee reports, it is stated 
that “Licensing is specifically included [in adjudi- 
cation] to remove any question, since licenses in- 
volve a pronouncement of present rights of named 
parties although they may also prescribe terms and 
conditions for future observance. Licensing as such 
is later exempted from some of the provisions of 
sections 5, 7 and 8 relating to hearings and decisions. 
* * * Later provisions of the bill distinguish between 
initial licensing and renewals or other licensing pro- 
ceedings.” [Italics supplied] Sen. Pep p.. £1; EER. 
Rep. p. 20 (Sen. Doe. pp. 197, 254). It is apparent 
from the legislative history that the word “initial” 
was inserted in the exception to distinguish original 
applications for licenses, i.e., any agency “approval” 
or “permission”, from applications for renewals of 
licenses. This is entirely consistent with the un- 
derlying analogy of initial licensing to rule making, 
because renewal proceedings frequently involve a 
review of the licensee’s past conduct and thus re- 
semble adjudication rather than rule making. 

The insertion of “initial” similarly distinguishes 
applications for licenses from modifications or limi- 
tations imposed by an agency upon an existing li- 
cense. Thus, the Senate Committee Report also con- 
tains a memorandum from the Attorney General in 
which it is stated that “The section does apply, how- 
ever, to licensing, with the exception that section 
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5(c), relating to the separation of functions, does 
not apply in determining applications for initial li- 
censes, ie., original licenses as contradistinguished 
from renewals or amendments of existing licenses.” 
Sen. Rep. p. 40 (Sen. Doc. p. 226). In ee 
to “amendments”, the quoted language contemplate 
amendments or modifications imposed by the agency 
on the ground that in such proceedings, as in renewal 
proceedings, the issues would often relate to the 
licensee’s past conduct. | 
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dered by the last of four Examiners who presided at the 
taking of testimony? 

3. Did the Federal Power Commission, under all of the cir- 
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COUNTER STATEMENT OF THE CASE 


This case involves a petition for review of certain inter- 
locutory procedural orders of the Federal Power Commis- 
sion (Commission). Consequently, the procedural betas 
of the case may be especially significant. 


This case started nearly three years ago. On Jaly 26, 
1954, Texas Eastern Transmission Corporation (Texas 
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Bastern), Intervenor herein, filed its application with the 
Commission in Docket No. G-2503, for permission under 
Section 7 of the Natural Gas Act to withdraw from natural 
gas service that portion of its 20 inch (Little Inch) pipeline 
extending between Baytown, Texas and Moundsville, West 
Virginia and to construct substitute natural gas facilities 
for those withdrawn. Texas Hastern stated in its appli- 
cation that it intended to utilize the segment of the Little 
Inch pipeline which it proposed to withdraw from natural 
gas service as a common carrier of petroleum products. 


Chotin Towing Corporation (Chotin) and Greenville 
Towing Company (Greenville), who are barge operators 
and Petitioners in this case, intervened on the ground inter 
alia that they would be in competition with the Little Inch 
if it were converted to petroleum products service. 


In its Opinion No. 282 in Docket No. G-2503, issued June 
24, 1955, the Commission granted Texas Eastern’s applica- 
tion. Chotin and Greenville, together with the City of 
Pittsburgh, another Intervenor in Docket No. G-2503, filed 
a joint and several petition for review in this Court (City 
of Pittsburgh, Chotin Towing Corporation et al. v. Federal 
Power Commission et al., No. 12895, 99 U. S. App. D. C. 113, 
237 F. 2d 741 (1956) ), alleging as error the exclusion by the 
Hearing Examiner of certain evidence as to which Chotin 
and Greenville had made a Proffer of Proof. Part I of 
the Proffer related to natural gas issues. Part II related 
to certain alleged adverse effects of conversion of the Little 
Inch on the barge operators and to certain alleged unde- 
sirable consequences thereof in terms of the national policy 
against monopoly and the national defense. 


While the prior appeal was pending, Texas Eastern on 
December 16, 1955 filed its application before the Com- 
mission in Docket Nos. G-9784 et al. for authority to im- 
port natural gas from Mexico, to expand its system capacity 
by 255 million cubic feet per day and to increase its sales 
to existing and proposed customers. Since the Order No. 
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282 authorizing abandonment of the Little Inch was) in- 
volved in litigation (City of Pittsburgh v. Federal Power 
Commission, supra), Texas Eastern proposed construction 
of alternative sets of facilities; the so-called ‘‘minimum 
facilities’? which would be required if the Little Inch were 
retained in gas service, and the additional or so-called 
‘‘maximum facilities’’ which would be required if the Little 
Inch were replaced. In this manner it sought to provide 
gas service to its customers regardless of the outcome of 
the litigation. Petitioners for review in this case, including 
Chotin and Greenville (hereinafter sometimes seterren to 
as the ‘‘Barge Intervenors’’) also intervened in Docket 
Nos. G-9784 ez al. in opposition to the expansion application 
alleging inter alia that they would be substantially and 
adversely affected as competitors by Texas Hastern’s pro- 
posed expansion of system capacity and gas service. 
(Barge Intervenors Joint Petition to Intervene, Pegf.' 11) 


On March 8, 1956, this Court in City of Pittsburgh, supra, 
remanded Docket No. G-2503 to the Commission, holding 


that it was error to exclude the proffered proof and direct- 
ing the Commission to reopen the record for the purpose 
of conducting further proceedings consistent with! the 
Court’s Opinion. The Court expressly noted the filing of 
Texas Eastern’s expansion application in Docket No. G- 
9784 as relating to a question of future expansion which 
had been raised by the Petitioners. 


By order issued April 5, 1956, the Commission pecniaed 
the proceedings in Docket No. G- 2503 and consolidated it 
with Docket Nos. G-9784, et al. The Commission in its 
order directed that the consolidated proceedings be con- 
ducted in two parts. Part A was limited to issues relating 
only to Texas Eastern’s gas service. In the event' the 
Commission found after the hearing of Part A that insofar 
as Texas Hastern’s gas operations only were concerned 
the public convenience and necessity would permit retire- 
ment of the Little Inch and required the certification of 
the replacement facilities, then the order provided for 
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further proceedings in Part B, which would be limited 
solely to the public policy matters arising out of the 
proposed operation of the Little Inch as a carrier of petro- 
leum products. The Commission further directed that upon 
the conclusion of the hearing in Part A the record be cer- 
tified to the Commission for decision. 


The Barge Intervenors made no objection to the order 
of consolidation or to the procedure prescribed. They at 
no time made any objection to the provision of the order 
requiring certification of the record directly to the Com- 
mission. Moreover, they made no objection to the assign- 
ment to the consolidated dockets of an examiner other than 
the examiner who had presided at the hearing in the original 
Docket No. G-2503. 


During the hearings in Part A, after 23 hearing days 
the presiding examiner became ill (Tr. 2579, 2983). For 
brief periods the proceedings were conducted by the Com- 
mission’s Chief Examiner (Tr. Vols. 19-20, 24-27). There- 
after still another examiner was assigned who presided 
until the completion of Part B of the consolidated proceed- 
ings. (Tr. Vols. 28 et seq.). In all there were four Hearing 
Examiners who presided over the taking of the testimony 
and evidence comprising the record. Neither Petitioners 
nor any other party made objection to these changes in 
presiding examiners. 


Petitioners as Intervenors in Part A in opposition to 
Texas Kastern’s gas expansion, cross examined extensively 
all Texas Eastern’s witnesses including market witnesses. 
Part A hearings consumed a total of 55 hearing days (Tr. 
Vols. 1-55). Thereafter Barge Intervenors withdrew their 
opposition to Texas Eastern’s expansion application rather 
than comply with Commission subpoenas designed to dis- 
cover the extent, if any, of the competitive impact of the 
proposed expansion upon them. (Barge Intervenors’ Mo- 
tion to Amend Petition to Intervene; Barge Intervenors’ 
Motion to Vacate Order Directing Presiding Officer to 
Issue Subpoenas). 


4) 


On October 9, 1956, the Commission issued its Opinion 
No. 296 (16 FPC 27) and accompanying order in the con- 
solidated proceedings wherein it authorized the proposed 
expansion, based on the ‘‘minimum facilities’’. The Sea 
mission found that (p. 47): ! 


**(4) Insofar as Texas Hastern’s gas operations only 
are concerned the public convenience and neces- 
sity permit the retirement of the Little Inch line 
as requested in Docket No. G-2503, and require the 
construction and operation of the maximum facili- 
ties requested in Docket Nos. G-2503 and G-9784 
as amended less the Hampton, Arkansas and New- 
ton, Texas laterals.’’ ! 


The Commission further found: 


‘*‘(5) But for the necessity of considering relevant evi- 
dence relating to matters other than gas operation, 
as outlined in our order of April 5, 1956... we 
would at this time authorize the abandonment of 
the Little Inch line and the construction and opera- 
tion of such maximum facilities referred to in 
Paragraph (4) hereof.’’ 


In its order accompanying Opinion No. 296 the Com- 
mission also directed that further proceedings, Part B 
of the consolidated proceedings, be conducted commencing 
October 29, 1956. 


Petitioners made no application for rehearing of the 
Commission’s Opinion No. 296 or its accompanying order. 


At the conclusion of the hearings in Part B, Texas East- 
ern made an oral motion for omission of the intermediate 
decision procedure (Tr. 11200-6). This was opposed by the 
Barge Intervenors, on the ground that they have a statutory 
right to an intermediate decision by the examiner who 
presided at Part B of the proceedings (Tr. 1212-13, 
11215-16). 


On March 11, 1957, the Commission issued an cas 
omitting the intermediate decision procedure. On March 
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26, 1957, Petitioners filed a petition for rehearing of the 
Commission’s order of March 11 which was returned to 
Petitioners by the Secretary of the Commission as not 
provided for by the Commission’s rules. On April 1, 
1957, Petitioners filed an appeal to the Commission from 
the action of the Secretary and on April 16, 1957, the 
Commission issued an order which iter alia affirmed the 
action of its Secretary. 


STATUTES, RULES AND REGULATIONS INVOLVED 


These are set forth in an Appendix below. 


SUMMARY OF ARGUMENT 


I. The orders complained of are not reviewable. The 
Natural Gas Act does not contemplate the review of pre- 
liminary procedural orders. Moreover, it is apparent that 
this Court cannot properly decide whether the Commission 
has acted in an unreasonable and arbitrary manner, and 
abused its discretion, without having before it a final deci- 
sion and opinion of the Commission in the light of which 
the Commission’s action may be judged. 


II. The Administrative Procedure Act permits the Com- 
mission in its discretion to omit the intermediate decision 
procedure in proceedings involving rule making or deter- 
mining applications for initial licenses. In the case at 
bar, Texas Eastern has applied to the Commission for 
authority to withdraw from service a portion of its natural 
gas system and to construct new facilities to replace those 
withdrawn. Texas Eastern’s application for a certificate of 
convenience and necessity to construct the new facilities 
is an application for an initial license. Its application 
for permission to abandon or withdraw from natural gas 
service a portion of its facilities is also an application for 
an initial license. In the case at bar we have two appli- 
cations for initial licenses which are interdependent and 
inextricably intertwined. 
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Texas Eastern is simply requesting permission to modify 
its existing natural gas system. Such modification of exist- 
ing licenses is recognized as initial licensing. The voluntary 
application of the licensee for modification of its license 
is distinguished under the Administrative Procedure Act 
from other licensing proceedings such as proceedings for 
renewal of licenses or actions initiated by government 
agencies for the revocation, suspension or annulment of 
licenses which are disciplinary or accusatory in nature. 


Proceedings under Section 7 of the Natural Gas Act 
also constitute rule making within the meaning of the 
Administrative Procedure Act. Licensing is a species of 
rule making under the plain language of the statute.| The 
fact that the statute requires a hearing in licensing cases 
does not alter the rule making character of the proceedings. 


III. Petitioners’ principal argument is based upon a 
false premise. Petitioners argue that they have a statutory 
right to a decision by an Examiner who presided at the 
taking of the testimony. The Administrative Procedure 
Act makes it clear that this position is grossly in error. 
In ‘‘initial licensing’’, ‘‘rule making’’, and ‘‘proceedings 
involving the validity or application of rates, facilities or 
practices of public utilities or carriers,’’ an intermediate 
decision even where required need not be made by an 
examiner who presided at the taking of the testimony. 
Assuming arguendo that the proceedings before the Com- 
mission involve neither ‘‘rule making’’ nor ‘‘initial licens- 
ing’? it cannot be denied that they are “proceedings 
involving the validity or application of ewes facilities or 
practices of public utilities or carriers.’’ Thus it is clear 
that Petitioners’ central argument is based on an erroneous 
interpretation of the statute. | 


IV. The Commission acted in a reasonable manner in 
exercising its statutory discretion to omit the intermediate 
decision procedure in the case at bar. 


! 
| 
1 


| 
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The primary purpose of the Natural Gas Act is to protect 
the ultimate consumer of natural gas from excessive 
charges. The construction proposed by Texas Eastern 
in the instant proceedings would result in savings in cost 
of gas service approximating four million dollars per 
annum. Delay in authorizing the construction of the re- 
placement facilities thus postpones these savings at the 
rate of almost $11,000 per day. In addition, delay will 
foreclose the possibility of achieving very substantial 
savings in construction costs relating to the new facilities. 
This additional cost will become part of the Texas East- 
ern’s rate base and the consumer of natural gas will be 
saddled with these increased costs for the life of the facili- 
ties proposed to be constructed. 


The Commission also took into account the fact that 
these proceedings have been pending for almost three 
years. The case has been characterized by long and costly 
procedural delay. 


These are urgent reasons for the expedition of the matters 
before the Commission for decision. In addition in the 
peculiar circumstances of the case at bar an intermediate 
decision would be singularly inappropriate. 


The final decision now to be rendered must of necessity 
encompass the entire record, including the remanded Docket 
G-2503, Part A of the consolidated and remanded dockets 
and Part B of the consolidated and remanded dockets. 
These proceedings were presided over by not just one but 
four Hearing Examiners. Only the Commission itself is 
familiar with the entire record. 


In Part A of the Commission proceedings the Commis- 
sion found that solely from the viewpoint of natural gas 
service the public convenience and necessity require the 
construction of Texas Eastern’s proposed maximum facili- 
ties and that but for the public policy matters to be con- 
sidered in Part B they would then have authorized the 
construction of those facilities. In essence therefore the 
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decision in Part B calls for a revaluation of the Commis- 
sion’s Judgment in Part A in the light of the matters heard 
in Part B. Only the Commission itself is qualified to 
reassess its own prior judgment. Certainly no examiner 
is in a position to make such a revaluation of a judgment 
which he himself has not made, let alone one made by the 
whole Commission. 


It must also be noted that the Part B perenne were 
conducted in accordance with the directions of this: Court 
in remanding Docket No. G-2503 to the Commission. The 
purpose of the intermediate decision procedure is to insure 
that parties will be fully informed of the issues and pro- 
posed grounds of decision. In this respect a proceeding 
heard on remand is entirely different from an initial pro- 
ceeding. Here the parties have long been on notice as to 
the issues to be decided and the proposed bases of decision. 
Under these circumstances an intermediate oy would 
serve no useful purpose. 


Finally it should be recognized that the issues ere 
for decision in Part B of the Commission proceedings are 
policy issues which are peculiarly well suited to Com- 
mission decision in the first instance. Proceedings in Part 
B were specifically limited by the Commission to meeps 
tion of certain public policy matters which, in accordance 
with the directions of this Court, the Commission is bound 
to take into account in reaching a final decision as to 
whether retirement of the Little Inch and construction of 
replacement facilities should be authorized. The ‘record 
does not present technical engineering, geological or other 
questions as to which an intermediate report would be 
desirable. Nor is there any basis for the claim that the 
record presents issues of credibility which would make 
desirable the evaluation of the demeanor of witnesses. The 
public policy i issues presented by the record are the very 
kind of issues which Congress created the Commission 
to decide. 
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Whether the intermediate decision procedure should be 
omitted in any given case is a question entrusted by Con- 
gress to the sound discretion of the Commission. The 
Commission must determine in the light of all the factors 
presented by the case whether due and timely execution of 
its functions imperatively and unavoidably requires omis- 
sion of the intermediate decision procedure. The question 
of due and timely execution of Commission functions is a 
matter peculiarly within the expert knowledge of the Com- 
mission itself. Such a finding if supported by substantial 
evidence may not be overridden by the Courts. In view 
of the factors present in the case at bar, requiring expedi- 
tion and militating against the use of the intermediate 
decision procedure, it cannot be doubted that there was 
substantial evidence to support the Commission’s finding 
and that the Commission acted in a reasonable manner. 


ARGUMENT 
I THE ORDERS COMPLAINED OF ARE NOT REVIEWABLE. 


By Order of May 10, 1957, this Court denied the Motions 
to Dismiss filed by Respondent and by Texas Eastern 
without prejudice to a renewal thereof in their briefs and 
at the argument of this case on its merits. Texas Eastern 
now respectfully renews said Motion for the reasons pre- 
viously stated in its memorandum in support of said motion 
and for the reasons stated in the brief of the Respondent, 
Federal Power Commission. 


It furthermore seems apparent to this intervenor that 
where, as in the case at bar, it is alleged that the Com- 
mission has acted in an unreasonable and arbitrary manner 
and in abuse of its statutory discretion the Court cannot 
properly review the Orders complained of without having 
before it a final order and opinion of the Commission and 
the record supporting such order and opinion, in the light 
of which it is possible to judge whether the action com- 
plained of was in fact unreasonable, arbitrary or an abuse 
of discretion. 


» et 
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Il. THE FEDERAL POWER COMMISSION HAS THE STATUTORY 
AUTHORITY TO OMIT THE INTERMEDIATE DECISION 
PROCEDURE IN THE CASE AT BAR. 


The Administrative Procedure Act permits the bai: 
mission, in its discretion, to omit the intermediate decision 
procedure in cases involving rule making or the determina- 
tion of applications for initial licenses. Section S(@) of 
the Act provides: 


‘“In cases in which the Agency has not presided at 
the reception of the evidence, the officer who presided 
(or in cases not subject to subsection (c) of Section 5, 
any other officer or officers qualified to preside at 
hearings pursuant to Section 7) shall initially decide 
the case or the agency shall require (in specific cases 
or by general rule) the entire record to be certified 
to it for initial decision ... Whenever the agency makes 
the initial decision without having presided at the 
reception of the evidence, such officers shall first recom- 
mend a decision except that in rule making or deter- 
mining applications for initial licenses (1) in lieu 
thereof the agency may issue a tentative decision or 
any of its responsible officers may recommend a deci- 
sion or (2) any such procedure may be omitted in 
any case in which the agency finds upon the record 
that due and timely execution of its functions i ae 
tively and unavoidably so requires.”’ 


‘‘Rule’’ and ‘‘rule making’’ are defined in Section 1(c) 
of the Administrative Procedure Act as follows: 


‘¢ ‘Rule’ means the whole or any part of any agency 
statement of general or particular applicability and 
future effect de: igned to implement, interpret, or pre- 
scribe law or policy or to describe the organization, 
procedure, or practice requirements of any agency and 
includes the approval of prescription for the future of 
rates, wages, corporate or financial structures or reor- 
eanizations thereof, prices, facilities, appliances, serv- 
aces or allowances therefor or of valuations, costs,' or 
accounting, or practices bearing upon any of the fore- 
going. ‘Rule making’ means agency process for the 
formulation, amendment, or repeal of arule.’”? (Km- 
phasis added) | 
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Section 5(e) of the Act defines ‘‘license’’ and ‘‘licensing”’ 
as follows: 


‘* ¢Ticense’ includes the whole or part of any agency 
permit, certificate, approval, registration, charter, mem- 
bership, statutory exemption or other form of permis- 
sion. ‘Licensing’ includes agency process respecting 
the grant, renewal, denial, revocation, suspension, 
annulment, withdrawal, limitation amendment, modifi- 
cation, or conditioning of a license.’’ 


It is submitted that the case at bar involves both rule 
making and initial licensing within the meaning of the 
Act. 


Petitioners do not address themselves to the rule making 
aspects of the case. They contend, howover, that since the 
Commission proceedings involve inter alia a request for 
permission to withdraw certain facilities from natural gas 
service, this does not constitute ‘‘initial’’ licensing and 
hence the language of Section 8(a) is not broad enough 
to cover the proceedings in the case at bar. This is a highly 
restrictive and unrealistic construction of the statute and 
would lead to absurd results. The legislative history of 
the Administrative Procedure Act and its subsequent appli- 
eation demonstrate that Petitioners are grossly in error. 


1. Texas Eastern’s application under Section 7(c) of the 
Natural Gas Act for a Certificate of Convenience and Necessity 
to construct the proposed facilities is an application for an 
initial license. 

Petitioners do not question, and in fact concede, that 
Texas Eastern’s application for a certificate of convenience 
and necessity authorizing construction of the proposed 
maximum facilities is an application for an initial license 
(Brief 30-31, 34). That this is the case is so clear as to 
warrant no extended discussion. The intermediate decision 
procedure required by the Administrative Procedure Act 
in the general run of adjudicatory cases has frequently 
been omitted in cases involving applications for certificates 
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of convenience to construct and operate public utility or 
common carrier facilities, or to serve a specified common 
carrier route. Omaha & Council Bluffs St. Railway Co. 
Common Carrier Application, 3 P&F Ad. L. (2d)! 412 
(I.C.C. 1953), aff’e 52 M.C.C. 207 (Division 5 of LC.C.); 
Channel 16 of Rhode Island v. F.C.C., 97 U.S. App. ‘D.C. 
179, 229 F. 2d 520 (D.C. Cir. 1956) (dictum) Aero May- 
flower Tramsit Co. v. U.S., 95 F. Supp. 258 (D. Nebr. 1951) 
(dictum); RCA Communications. Inc. v. F.C.C., 99 US. 
App. D.C. 163, 238 F. 2d 24 (D.C. Cir. 1956). | 


2. Texas Eastern’s application under Section 7(b) of the 
Natural Gas Act for permission to withdraw a portion of its 
facilities from natural gas service is an application for an 
initial license, ! 


Applications under Section 7(b) of the Natural Gas Act 
for permission to abandon a part of existing facilities are 
in themselves initial licensing proceedings. As has been 
noted the term license as defined in Section 5(e) of the 
Administrative Procedure Act includes any ‘‘agency per- 
mit’’, ‘‘approval’’, or ‘‘other form of permission’’. 


There can be no doubt, in the light of the statutory 
definition that an application for permission to abandon 
facilities is an application for a license. It is also clear in 
the light of this language and its legislative pare that 
it is an application for an initial license. 


As will be shown in detail below the key to the bie. 
tinction between ‘‘initial’’ and other licensing proceedings 
for purposes of Sections 5(c) and 8(a) of the Administra- 
tive Procedure Act is whether the proceeding is initiated 
upon the voluntary application of the licensee, or by the 
agency. Thus the granting of a permission upon applica- 
tion of the licensee is initial licensing, whereas action: by 
the agency to withdraw, revoke, suspend or otherwise limit 
a previously granted license is not. Similarly, agency pro- 
ceedings for the renewal of licenses is not initial licensing. 
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Senate Report No. 752, 79th Congress, 2d session, p. 11; 
Senate Document No. 248, p. 197 (1946). 


The reasons for this distinction are clear. With respect 
to a voluntary application by a licensee for permission to 
limit his license, the questions before the agency are 
policy questions relating to the desirability of the requested 
limitation. With respect to renewals, revocations, annul- 
ments, etc., the proceedings on the other hand, involve a 
scrutiny of the past conduct of the licensee and are to that 
extent disciplinary or accusatory in nature. 


Petitioners artfully attempt to confuse a voluntary appli- 
cation of a licensee for permission to withdraw a portion 
of its facilities from agency jurisdiction, with action initi- 
ated by the agency for withdrawal of permission previously 
granted. Such an interpretation would rob the statutory 
distinction of its meaning and purpose. 


The fact is that an application under Section 7(b) of 
the Natural Gas Act for permission to abandon facilities is 
peculiarly and uniquely initial licensing. Such a permission 
ean only be granted initially. By its very nature it is not 
subject to renewal, revocation or other limitation. 


That an application for permission to abandon a portion 
of existing facilities or services is an application for an 
initial license was the express holding of the Interstate 
Commerce Commission in New York Central Railroad 
Company Abandonment, 282 I.C.C. 283 (1952). In that 
ease the railroad applied for permission to abandon a 
portion of its line for the reason that the business handled 
thereon had diminished to such an extent that it was no 
longer sufficient to warrant its continued maintenance and 
operation. Protests were filed challenging the allegations 
of the railroad and a hearing was held at which business 


1The Senate Judiciary Committee Print, June 1955, states (Sen. Doc. 248 
at p. 24): ‘The first section of subsection (c) [of Section 5] is designed to 
assure in so-called ‘accusatory’ proceedings, that those who hear the case shall 
participate in its decision.’’ (Emphasis added) 
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establishments utilizing the line for the shipment of car- 
load traffic presented testimony in opposition to the pro- 
posed abandonment. A proposed report was prepared by 
an examiner other than the examiner who presided at’ the 
hearing, and the Protestants excepted thereto as contrary 
to the provisions of the Administrative Procedure Act. 
The Commission held (p. 291): 


‘“We are of the opinion that certificates of os 
convenience and necessity under Section 1 (18)| of 
the Interstate Commerce Act? are initial licenses 
within the meaning of Sections 2(e) and 5(c) of the 
Administrative Procedure Act, and that we have au- 
thority to direct a hearing examiner, other than the 
hearing examiner who presided at the reception of ithe 
evidence to prepare proposed reports in such cases.”’ 


3. The case at bar involves an application for two interde- 
pendent and interrelated initial licenses. Texas Eastern is not 
proposing an abandonment of facilities as such. Nor is it pro- 
posing the construction of new facilities as such. It is propos- 
ing to modify its existing natural gas transmission system, by 
withdrawing certain facilities from service and constructing 
substitute facilities, ! 


In the Commission proceedings now ripe for decision 
Texas Eastern has made only one application. It is not 
proposing the simple abandonment of facilities. Nor is 
it proposing simply the construction of new facilities. It is 
proposing to abandon the old facilities and to construct new 
facilities to replace them. These two elements are insepara- 
bly interrelated and interdependent. One cannot be author- 
ized without the other. The abandonment and construction 
aspects of the application are reciprocal parts of one 
integrated project. ! 





2Section 1(18) of the Interstate Commerce Act provides: ‘‘... no carrier 
by railroad subject to this chapter shall abandon all or any portion of a line 
of railroad or the operation thereof unless and until there first shall have been 
obtained from the Commission a certifitate that the present or future public 
convenience and necessity permits sucl abandonment.’’ Act of 1920, C. ‘91, 
Sec. 402, 41 Stat. 477 as amended, U.S.C.A. Title 49, Sec. 1(18). 
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Until the advent of this litigation Petitioners recognized 
and in fact insisted that Texas Eastern’s application con- 
stituted one integrated application. As recently as the 
time of their main brief in Part B of the Commission pro- 
ceedings Petitioners insisted that the construction and 
abandonment aspects of the application were inseparably 
interrelated (Barge Intervenors Brief, Part B, p. 6). 


In short, in the instant proceedings before the Federal 
Power Commission, Texas Eastern is simply proposing 
a modification of its natural gas transmission system. It 
is proposing to take certain old facilities out of service and 
to replace them with new and modern facilities with conse- 
quent savings in cost of service approximating $4,000,000 
per annum. It proposes to use the facilities withdrawn in 
another public service, as a common carrier of petroleum 
products subject to the jurisdiction of the Interstate Com- 
merce Commission. 


It is established usage before the Federal Power Com- 
mission that applications for system modifications are 
applications for initial licenses within the meaning of the 
Administrative Procedure Act. Thus applications for 
authority to expand system capacity, to make additional 
sales or to extend a pipeline to serve new communities are 
treated as applications for initial licenses. In fact the 
system modification requested by Texas Eastern in Part 
A of the Commission proceedings was treated as an applica- 
tion for an initial license and the intermediate decision was 
omitted without protest or objection by Petitioners. Never- 
theless Petitioners urge that simply because the present 
application involves replacement of existing facilities the 
exception in Section 8(a) does not apply to the withdrawal 
of these facilities. This would compel a nonsensical con- 
struction of the statute. It would mean that the Com- 
mission could omit the intermediate decision procedure as 
regards the construction of the replacement facilities but 
not as regards the withdrawal of the facilities to be 
replaced. 
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The absurdity of such a construction was noted by the 
Attorney General in his Manual on the Administrative 
Procedure Act. Discussing the exemption of initial licensing 
in Section 5(c) of the Act, which is the source of ‘the 
exception in Section 8(a) he indicated that applications 
for initial licenses must be construed to include applications 
for modifications of existing licenses and that ‘‘Any other 
interpretation of the exemption will largely destroy it 
and will result in an erratic application of section 5(¢).”’ 
(po; 515,20. 5). | 


This same question was discussed in Ginnane, ‘‘Rule 
Making’’, ‘‘ Adjudication’? and Exemptions Under the 
Administrative Procedure Act (1947) 95 Pa. L. Rev. 621. 
Mr. Ginnane’s observations are as follows (pp. 640-1): 


‘‘ Agencies exercising such licensing powers as are 
vested in the Civil Aeronautics Board and the Federal 
Power Commission receive large numbers of applica- 
tions by licensees for modification of their original 
licenses. Such applications present the same type of 
policy issues as did the original applications. In 
some cases of extension of routes or expansion of facili- 
ties, the agency could either modify an existing license 
or go through the motions of issuing a new and separate 
license. In other cases, an existing licensee may: be 
applying for a route extension by way of a modifica- 
tion of his existing license or certificate, while another 
person has filed an ‘original’ application for a ‘new’ 
route over the same route. Obviously, the scope of the 
exception for initial licensing should not depend upon 
such procedural accidents. Accordingly, in view: of 
the purpose of the exception, the phrase ‘applications 
for initial licenses’ should be construed to include 
applications by licensees for modification of their 
existing licenses.’ . 

| 
If there were any doubt as to this matter it should ibe 
completely dispelled by the analysis of the Attorney Gen- 
eral who, as this Court is aware, participated extensively 
in the drafting of the Administrative Procedure Act: The 
Attorney General’s Manual on the Administrative Proced- 
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ure Act, prepared by the Department of Justice to advise 
Government agencies as to the meaning of the various 
provisions of the Act, deals with the very question raised 
by Petitioners. 


The Attorney General’s Manual summarizes the legis- 
lative history of the exemption of initial licensing and con- 
strues its scope and meaning in the light of that legislative 
history. In view of the importance of this question in 
the case at bar it will be worthwhile to quote from the 
Manual at some length. The Manual states at pages 51-53: 


‘‘In view of the function of the exemption, the 
phrase ‘application for initial licenses’ must be con- 
strued to include applications by the licensee for 
modifications of his original license. In effect, this 
gives full meaning to the broad definition of ‘license’ 
in section 2(e), ie., ‘the whole or part of any agency 
permit, certificate, approval, registration, charter, 
membership, statutory exemption or other form of 
permission.’ [Italics supplied (By Attorney General) ] 
In other words, the definition clearly suggests that any 
agency ‘approval’ or ‘permission’ is a license, regard- 
less of whether it is in addition to or related to an 
earlier license. (Footnote omitted.) Only by such a 
construction can the appropriate procedures be made 
applicable to those aspects of licensing which are 
dominated by policy making considerations and in 
which accusatory and disciplinary factors are absent. 
Senate Hearings (1941) p. 1451. In this way, the 
basic dichotomy of the Act between rule making and 
adjudication is preserved, because section 5(¢) will 
remain applicable to licensing proceedings involving 
the renewal, revocation, suspension, annulment, with- 
drawal or the agency-initiated modification or amend- 
ment of licenses—.e., all those phases of licensing in x 
which the accusatory or disciplinary factors are, or 
are likely to be, present. 





‘‘This interpretation of the scope of the exemption 
is consistent with the remainder of its legislative his- 
tory. When the administrative procedure bill (S. 7) 
was introduced by Senator McCarran in January 1945, 

. the provision that was then section 5(b) contained an 
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exemption for ‘determining applications for licenses.’ 
When S. 7 was reported by the Senate Committee on 
the Judiciary in November 1945, section 5(c) contained 
the present language exempting ‘determining applica- 
tions for initial licenses.’ In the discussion of the 
definitions of ‘adjudication’ and ‘licensing’ in the 
Committee reports, it is stated that ‘licensing’ is spe- 
cifically included [in adjudication] to remove any 
question, since licenses involve a pronouncement: of 
present rights of named parties although they may 
also prescribe terms and conditions for future observ- 
ance. Licensing as such is later exempted from some 
of the provisions of sections 5, 7 and 8 relating to hear- 
ings and decisions. * * * Later provisions of the bill 
distinguish between initial licensimg and renewals or 
other licensing proceedings.’ [Italics supplied (By 
Attorney General)] Sen. Rep. p. 11; H.R. Rep. p. 20 
(Sen. Doc. pp. 197, 254). It 1s apparent from the 
legislative history that the word ‘initial’ was inserted 
in the exception to distinguish original applications for 
license, ie., any agency ‘approval’ or ‘permission’, 
from applications for renewals of licenses. This is 
entirely consistent with the underlying analogy of 
initial licensing to rule making, because renewal pro- 
ceedings frequently involve a review of the licensee’s 
past conduct and thus resemble adjudication rather 
than rule making. | 


‘‘The insertion ‘initial’ similarly distinguishes appli- 
cations for licenses from modifications or limitations 
imposed by an agency upon an existing license. Thus, 
the Senate Committee Report also contains a memo- 
randum from the Attorney General in which it is stated 
that ‘The section does apply, however, to licensing, 
with the exception that section 5(c), relating to the 
separation of functions, does not apply in determining 
applications for initial licenses, i.e., original licenses 
as contra-distinguished from renewals or amendments 
of existing licenses.’ Sen. Rep. p. 40 (Sen. Doe. p. 226). 
In referring to ‘amendments’, the quoted language 
contemplated amendments or modifications imposed 
by the agency on the ground that in such proceedings, 
as in renewal proceedings, the\ issues would often 
relate to the licensee’s past conduct. | 
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“It is concluded, therefore, that the exemption from 
the provisions of section d(c) of proceedings to deter- 
mine ‘applications for initial licenses’ extends not 
only to applications for original licenses but also to 
applications by licensees for “modification of licenses.’ 


Petitioners seize upon an ambiguous statement in a letter 
dated October 19, 1945, from Attorney General Clark to 
the Senate Judiciary Committee and argue that the At- 
torney General’s interpretation in the 1947 Manual is 
contrary to his interpretation of the same language in said 
letter, and that the 1947 Manual is ‘‘ingenuous’’ in indicat- 
ing that the language of the letter contemplated ‘‘amend- 
ments’’ imposed by the agency (Brief p. 32). Petitioners 
thus argue that they in 1957 know better what was in 
Attorney General Clark’s mind in 1945 than he himself knew 
in 1947 when the Manual was published. It is submitted 
that such an argument can hardly merit serious consider- 
ation. 


4. The Commission proceedings in the case at bar constitute 
“rule making” as well as “initial licensing”. 


Clearly, agency authorization to construct, replace or 
abandon natural gas facilities is a ‘‘rule’’ under the defini- 
tion contained Section 2(c) of the Administrative Pro- 
cedure Act. It is an ‘‘agency statement of .. . particular 
applicability and future effect designed to implement, inter- 
pret, or prescribe law or policy’’; it operates wm futuro and 
it implements the Natural Gas Act. Also, it obviously con- 
stitutes ‘‘the approval or prescription for the future of 

. facilities, appliances, services.”’ 

When the bill which became the Administrative Proced- 
ure Act was first introduced, its definition of ‘‘rules’’ did 
not contain the word ‘‘particular’’, nor did it contain any 
enumeration of examples of rules. Since it applied only to 
‘‘agency statements of general applicability’’ it probably 
would have been inapplicable to rate, certificate, or reor- 
ganization proceedings involving a single public utility. 
Thereafter, in order to make the rule-making exemptions 
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applicable to policy-making cases involving a single public 
utility,® the word ‘‘particular’’ and, also, the illustrative 
examples were inserted in the Act.‘ See Ginnane, supra, 
at pp. 624-6. House Report 1980, 79th Cong., 2d Session, 
explained : 3 


‘‘The change of language to embrace specifically rules 
of ‘particular’ as well as ‘general’ applicability is 
necessary in order to avoid controversy and assure 
coverage of rule making to named persons.”’ ! 

As a result of this significant expansion of the statutory 
definition of ‘‘rules’’, it has uniformly been held that 
policy-making proceedings involving a single public utility 
are within the purview of the rule-making exemptions in 
Sections 5(c) and 8(a) of the Act, just as much as pro- 
ceedings involving the prescription of policies of general 
applicability ; e.g., Kenny v. U.S., 103 F. Supp. 971 (D. N.J. 
1952) (rate case); Alabama-Tennessee Natural Gas Co. v. 
F.P.C., 203 F. 2d 494 (C.C.A. 3rd, 1953) (rate case) ; 
Colorado Interstate Gas Co. v. F.P.C., 209 F. 24 717 (C.C.A. 
10th, 1953) (rate case); Western Air Lines, Inc., 3 P&F 
Ad. L. 46b. 31-3 (C.A.B., 1950) (rate case); In the Matter 
of the West Penn Electric Co., 2 P&F Ad. L. (2d) 223 
(S.E.C. proceeding for liquidation and dissolution of public 
utility holding company under section 11(e) of Public 
Utility Holding Co. Act) ; In the Matter of North American 
Co., 3 P&F Ad. L. 46b. 31-1 (8.E.C. 1948) (application by 
registered holding company and its subsidiary for approval 
by S.E.C. of a proposed reclassification of common stock). 


Obviously if a rate case involving a single public utility 
constitutes ‘‘rule-making’’, a certificate case involving a 
single public utility likewise constitutes ‘‘rule-making’’. 





3 See Senate Comparative Committee Print, revised text of June, 1945, 'p. 3, 
Sen. Doc. No. 248, p. 14. | 
4 The enumeration of illustrations in Section 2(2)’s definition of ‘¢ruleg?? is 


merely illustrative and is not all-inclusive. See House Report No. 1980,/79th 
Congress, 2d Session, p. 20, S. Doc. 248, p. 254. 
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In other words, licensing proceedings of the policy- 
making type, as distinguished from licensing proceedings 
of the accusatory type, constitute rule-making. To this 
extent, there is an overlap between ‘‘rule-making’’ and 
‘“licensing’’. 


As was said by Ginnane, supra, at p. 623: 


‘‘This definition of license, in terms of agency ‘ap- 
proval’ or ‘permission’ obviously overlaps the defini- 
tion of ‘rule’ as the ‘approval or prescription for the 
future’ of the specified and illustrative agency 
functions.”’ 


The problem created by this overlap was that rule-making 
proceedings in general do not require the safeguards pre- 
scribed in the Act for adjudicatory proceedings whereas 
some types of licensing proceedings do. The drafters of 
the Act solved this problem by including licensing among 
the proceedings to which the adjudicatory safeguards apply. 
Thus Section 2(d) defined ‘‘order’’ and ‘‘adjudication’’ 
as follows: 


‘¢¢Order’ means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, 
or declaratory in form) of any agency in any matter 
other than rule making but including licensing. ‘Ad- 
judication’ means agency process for the formulation 
of an order.’’ 


This residual definition of ‘‘order’’ together with the 
express inclusion of licensing, shows that Congress was 
simply treating licensing as one species of rule-making to 
which special protections provided in adjudicatory cases 
should apply. 


This in turn made necessary the distinction in Sections 
5(c) and 8(a) between ‘‘initial’’ and other types of licens- 
ing proceedings. The former are like any other rule- 
making proceedings. In the case of renewals, revocations, 
and so forth, disciplinary and accusatory elements may 
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predominate, so that the adjudicatory safeguard are 
required. 


The above analysis is borne out by the legislative history 
of the Act. 


The following remarks from the House J ndisiary Com- 
mittee’s Report, H. Rep. 1980, 79th Congress, 2d Session, 
(S. Doc. 248, p. 235) concerning section 5(¢) indicate that 
Congress regarded certificate of convenience Ezceoueee 
as a form of rule-making: 


‘‘The exemptions of applications for initial iioeanee 
frees from the requirements of the subsection such 
matters as the granting of certificates of convenience 
and necessity which are of indefinite duration, upon 
the theory that in most licensing cases the original 
application may be very much like rule making; The 
latter, of course, is not subject to any provision of 
section 5. The exemption of cases involving the past 
reasonableness of rates (if triable de novo on judicial 
review they would be exempted in any event) is puade 
for the same reason.”’ | 


Later, this same Report stated that the reason _a the 
definitions of ‘‘adjudication’’ and ‘‘order”’ expressly i in- 
cluded licensing was that: 


‘‘The term ‘order’ is essentially and ee de- 
fined to exclude rules. ‘License’ is specifically included 
to remove any question, since licenses involve a pro- 
nouncement of present rights of named parties al- 
though they also may prescribe terms and conditions 
for future observance. Licensing as such is later 
exempted from some of the provisions of sections o, 7 
and 8 relating to hearings and decisions.’’ 


Similar remarks were made by Representative Walter, 
of the House Judiciary Committee, who was im charge of 
the bill when he explained the bill on the floor of the House 
(S. Doc. 248, at p. 361). Concerning subsection 5(¢c) he 
said: 
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‘*However, the subsection does not apply in determin- 
ing applications for initial licenses because it is felt 
that the determination of such matters is much like 
rule making and hence the parties will be better served 
if the proposed decision—later required by section 8— 
reflects the views of the responsible officers in the 
agencies whether or not they have actually taken the 
evidence.’’ 


AN INTERMEDIATE DECISION BY THE EXAMINER WHO 
PRESIDED AT PART B OF THE COMMISSION PROCEEDINGS 
Is NOT REQUIRED UNDER THE ADMINISTRATIVE PROCE- 
DURE ACT EVEN IF IT SHOULD BE HELD THAT TEXAS 
EASTERN’S APPLICATION INVOLVED NEITHER INITIAL 
LICENSING NOR RULE-MAKING. 


The Petitioners contend that it is unnecessary for the 
Court to consider whether the Commission might validly 
have substituted another type of intermediate decision for 
an examiner’s decision (Brief, p. 27). Yet the gravamen 
of their petition is that they are being deprived of a statu- 
tory right to an intermediate decision by the particular 


presiding examiner who presided at Part B of the Com- 
mission proceedings. Thus if it can be shown that in the 
ease at bar there is no statutory right to an intermediate 
decision by an examiner who presided at the taking of the 
testimony, it will be apparent that Petitioners’ central 
argument is based upon a false premise. 


To begin with, since the proceedings involve rule-making 
and initial licensing the Commission, according to the ex- 
press language of Section 8(a) of the Administrative Pro- 
cedure Act, had the right to dispense with an intermediate 
decision by any Examiner and instead to render a tentative 
decision itself if it believed that an intermediate decision 


was necessary. 


Furthermore, again according to the express language 
of the Act, the Commission could have ordered an inter- 
mediate decision by a Hearing Examiner other than one of 
those who presided at the hearings. 
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Section 5(c) of the Administrative Beeancel “Act 
provides: 


‘‘The same officers who preside at the reception of 
evidence pursuant to section 7 shall make the recom- 
mended decision or initial decision required by section 
8 except where such officers become unavailable to 
the agency. * * * This subsection shall not apply in 
determining applications for initial licenses or to pro- 
ceedings involving the validity or application of rates, 
facilities, or practices of public utilities or carriers; 
nor shall it be applicable in any manner to the agency 
or any member or members of the body compriene 
the agency.’’ (Emphasis added) 


Section 8(a) of the Act provides: 


‘*In cases in which the agency has not Sea at 
the reception of the evidence, the officer who presided 
(or, in cases not subject to subsection (c) of section 5, 
any other officer or officers qualified to preside at hear- 
mgs ogee to section 7 shall initially decide the 
ease...’? (Emphasis added) 


Thus the Attorney General’s Manual on the eee 
trative Procedure Act, commenting on Section 8(a) of the 
Act states (p. 83, fn. 3): ! 


“Tt is to be noted that in ‘proceedings involving 
the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers’ (if they do not 
constitute either rule making or the determination of 
an application for initial licenses), an intermediate 
(i.e., ‘initial’ or ‘recommended’) decision must be made 
by the hearing examiner who conducted the hearing 
or by some other officer or officers qualified to preside 
at hearings pursuant to Section 7(a).”’ 


Even if it is assumed arguendo that the Commission 
proceedings in the instant case do not involve rule-making 
or initial licensing, it cannot be denied that they involve 
‘‘the validity or application of rates, facilities, or practices 
of public utilities or carriers.’’ | 
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The language of the statute is clear and unambiguous. 
It provides that in public utility and carrier cases, if they 
do not constitute initial licensing or rule-making, there must 
be an intermediate decision, but it need not be by the 
Examiner who presided at the hearing. 


Notwithstanding these unqualified statutory pronounce- 
ments, entitling the Commission either to omit intermediate 
decision altogether, or to render a tentative decision itself, 
or to have an initial or recommended decision by an exam- 
iner other than the examiner (or examiners) who heard the 
case, Petitioners contend that the Commission may do none 
of these things in any case in which there are ‘‘sharply 
controverted issues of fact.’’ (Brief, p. 28). The case 
at bar does not involve ‘‘sharply controverted issues of 
fact,’’ but even if it did, this contention would be unsound. 
Petitioners cite the Senate Judiciary Committee’s Report 
in support of this contention. This report does not support 
the contention. Recognizing that the bill gave adminis- 
trative agencies an absolute right in rule-making and initial 
licensing cases to dispense with an examiner’s decision or 
report, the Committee expressed the view that agencies 
should use particular restraint in exercising this absolute 
right ‘‘if issues of fact are sharply controverted.’’ That 
this was nothing more than a precatory suggestion and did 
not amount to a statutory requirement of any sort was 
specifically held by the Ninth Circuit Court of Appeals in 
Willapoint Oyster Co. v. Ewing, 174 F. 2d 676 (1949). 
According to the Court (p. 292-3) : 


‘‘Section 5(c) does not and was not intended to 
apply to instances of rule-making. Petitioner, however, 
contends that even in cases of rule-making, when 
sharply contested issues of fact are involved, adjudica- 
tion procedures should be followed. Cited in support 
thereof are excerpts from Congressional reports to 
the effect that in such a situation, ‘good practice’ would 
be for the agencies to follow the rules laid down for 
adjudications. As a matter of policy such may be 
true, but the Act as finally enacted did not so provide 
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and we cannot believe that the omission was the result 
of oversight.’ 


IV. THE FEDERAL POWER COMMISSION ACTED IN A REASON- 

; ABLE MANNER AND IN A PROPER EXERCISE OF ITS 
DISCRETION IN OMITTING THE INTERMEDIATE DECISION 
PROCEDURE, 

A. The Record Fully Supports the Commission’s Finding That 
Due and Timely Execution of Its Functions Imperatively 
and Unavoidably Requires That the Intermediate Decision 
Procedure Be Omitted. 


It is respectfully submitted that there never has Gieen 
a case in the annals of the Commission in which the record 
more amply supported the exercise of the Commission’s 
discretion in omitting the intermediate decision procedure, 
than in the case at bar. This case presents a situation 
where there has already been long and costly procedural 
delay. The record shows that the public will be irreparably 
injured by failure to dispose of the case on its merits as 
expeditiously as possible. The proposed natural gas. con- 
struction entails savings in cost of service to the natural 
gas consumers approximating $4,000,000.00 per annum. 
Moreover, if disposition of the case is delayed, potential 
savings in construction costs may be frustrated and the 
natural gas consumers may be saddled with increased 
construction costs as a permanent part of Texas Eastern’s 
rate base. All of these factors add up to the very type 
of situation in which the Commission in its sound discre- 
tion should omit the intermediate decision procedure. 


1. The Commission proceedings have been pending for 
almost three years. 


As has been pointed out above, the Commission a 
ceedings here involved were initiated by Texas Eastern’s 
application in Docket No. G-2503 filed on July 26, 1954, 
almost three years ago. There is no need to review again 
the protracted procedural history of this case. Certainly 
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it is reasonable for the Commission to take into account, 
as it did in its order omitting the intermediate decision 
procedure, the long period of time which has already 
elapsed without a final decision of this case on its merits. 


Petitioners argue that the fact that these proceedings 
have been pending for such a long time is due in large part 
to error on the part of the Commission itself (Brief 
p- 21). Assuming arguendo that this is true, it does not 
alter the fact that there has been extensive delay and it 
constitutes no reason for penalizing either Texas Eastern 
or the public. RCA Communications v. Federal Com- 
munications Commission, infra, p. 38. Petitioners also argue 
that in view of the nature of the issues, an Examiner’s 
decision might well expedite rather than delay final 
decision. As to the nature of the issues, more will be said 
below. Regardless of the nature of the issues involved 
however, Petitioners’ argument is palpably false. If there 
is to be an Examiner’s decision in the instant proceedings, 
it would require some period of time for the Examiner 
to write an opinion. Thereafter, regardless of how the 
Examiner should decide, either Texas Eastern or Peti- 
tioners would be sure to file exceptions. Under Section 
1.31 of the Commission’s Rules of Practice and Procedure, 
parties are entitled to a period of 20 days within which to 
file such exceptions unless some other time is fixed by the 
Commission. In any event, some reasonable period of 
time must be allowed therefor. Thereafter it would still 
be necessary for the Commission to review the record and 
to make its decision and write its opinion. It is obvious 
that an intermediate decision would entail considerable 
additional delay. 


Petitioners contend essentially that the Commission 
should rely almost exclusively on the opinion of the pre- 
siding examiner. The fallacy in Petitioners’ argument is 
that it would in effect require the Commission to abdicate 
its responsibilities to the Examiner in a case urgently 
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requiring expedition. Petitioners would reach exactly the 
reverse result from that contemplated by the Administra- 
tive Procedure Act. Where expedition is required, it is 
the intermediate decision and not the Commission’s final 
decision which Congress made subject to waiver. What 
Petitioners are contending for is a procedure whereby, in 
the interests of expedition, the Commission would in 
reality waive its own decision and rely on that of a 
subordinate. It is submitted that any such procedure 
would be grossly in error. It would be a violation of due 
process and would frustrate and, in effect, repeal the ex- 
ception provided by Congress in Section 8(a) of the 
Administrative Procedure Act. 


2. Failure to omit the intermediate decision procedure would 
postpone potential savings in cost of gas service at the rate of 
approximately $11,000 per day. 


In its order of March 11, 1957, omitting the intermediate 


decision procedure, the Commission stated: 


‘<The record shows that Texas Eastern is pelipaaied 
to begin its expanded operations with its minimum 
facilities on September 1, 1957. The record also 
indicates that if Texas Eastern were permitted to con- 
struct and operate its maximum facilities, envisioning 
the retirement of the Little Inch pipeline from natural- 
gas service, it would achieve an estimated annual 
savings in its cost of service of approximately 
$4,000,000. This savings should enure to benefit of 
the ultimate consumers at the earliest date if we 
should authorize the maximum facilities.’’ [emphasis 
added] | 


That there is substantial evidence to support this finding 
cannot be denied. In its Opinion No. 296, the Commission 
made a careful and exhaustive analysis of the comparative 
cost of service with the Little Inch in and out of gas 
service. (16 F.P.C. 27, 39-45). | 


Petitioners argue that this savings amounts to only 
2% of the total cost of service and that the desirability of 
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securing ‘‘a modest curtailment of rates’? cannot be 
regarded as such an ‘‘emergency’’ as to justify omission 
of the intermediate decision procedure (Brief pp. 20-1). 
It is difficult to believe that Petitioners urge this argu- 
ment seriously. The reference to 2% of the total cost of 
service is misleading. The significant consideration is the 
potential impact on the consumers. Thus, for example the 
$4,000,000 savings, or 2% of cost of service is equal to 
35% of the rate increase recently applied for by Texas 
Eastern to which Petitioners referred. (Brief p. 20). 


Petitioners also contend that in future rate proceedings, 
the reduction in cost of service from replacing the Little 
Inch can be taken into account if it is ‘‘known’’ before 
completion of the rate proceeding. (Brief p. 21). They 
also point out that the Commission has authority to 
require a bond on any rate increase permitted to go into 
effect pending final determination of the rate proceeding 
and also has the authority to suspend a rate increase for 
five months. The term ‘‘known changes’’ in Commission 
rate-making practice has reference to such matters as con- 
tract increases in cost of gas supply, or wage or tax 
increases which become effective before the determination 
of proceedings and which can be stated with mathematical 
certainty. In the Matter of Transcontinental Gas Pipe 
Line Corporation, 11 F.P.C. 94, 106-7 (1952). But the 
savings in cost of service here involved growing out of 
substitution of plant cannot be ‘‘known’’ for rate- 
making purposes until the substitute facilities are con- 
structed and placed in service. The mere imposition of 
a bond can never restore to the consumer the higher costs 
of gas service sustained before the new facilities are 
installed. It is precisely for this reason that the sooner 
the construction of the replacement facilities is accom- 
plished the sooner the savings in cost of service can enure 
to the benefit of the ultimate consumers. It is especially 
significant that Texas Eastern’s customers, who must pay 
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the bills, recognize this elementary fact and urged the Com- 
mission to omit the intermediate decision procedure 
(Tr. 11207-11). | 


The Commission has a duty to foster present savings 
in cost of service. It has the power to ensure that such 
savings are passed on to the consumer. It cannot be called 
on to delay on the theory that it may be able to coe up 
in some future rate proceeding. 


The plain fact is that if ultimate authorization of the 
proposed new facilities will result in savings in cost of 
gas service approximating $11,000 per day, then every 
day of delay represents sheer economic waste in that 
amount. There can be no better reason for invoking the 
discretionary exception contained in Section 8(a) of the 
Administrative Procedure Act. Cf. Colorado Interstate 
Gas Co. v. Federal Power Commission, 209 F. 2d 717 (CA 
10, 1954) cert. den’d 348 U.S. 818, rehearing den’d 348 
U.S. 884, reversed on other grounds 348 U.S. 492; 
Alabama-Tennessee Nat. Gas Co. v. Federal Power Com- 
mission, 203 F. 2d 494 (CA 3, 1953); Kenny v. United 
States, 103 F. Supp. 971 (D. N.J. 1952). | 


In Colorado Interstate, supra, the Court said Ce F. 2d 
722) : 


‘*. , . Appearing in the record, the reasons see caed 
by the Commission for its action in this respect. are 
that there was good reason to believe that the rates 
being exacted were excessive; that an unjust exaction 
was being demanded from the gas users; that the case 
had been pending for three years and that it was to 
the benefit and interest of all that the matter be 
speedily adjudicated. These are cogent reasons 
supporting the action of the Commission under a 
statute vesting it with authority to dispense with the 
intermediate report in a ease such as this.”’ 
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3. Failure to omit the intermediate decision procedure will 
foreclose savings in construction costs now attainable and will 
result in a permanent increase in Texas Eastern’s rate base. 


The record shows that if construction of Texas 
Eastern’s proposed maximum facilities were now author- 
ized, substantial savings in construction costs would be 
realized through the utilization of the same construction 
crews and contractors for the construction of the maxi- 
mum facilities and the minimum facilities already under 
construction (Tr. 7146-7). The Commission properly took 
this into account in its order omitting the intermediate 
decision procedure. (Order of March 11, p. 3). 


The same considerations discussed above with reference 
to the savings in cost of service inherent in replacement 
of the Little Inch apply with even greater force to the 
savings in construction costs which expeditious action 
would make possible. This is because, in the event that 
construction of the replacement facilities is ultimately 
authorized, increased cost attributable to dispersal of 
construction crews and equipment, retention of standby 
personnel, cold weather construction, etce., would become 
a permanent part of Texas Eastern’s rate base. Thus, the 
natural gas consumers would be saddled with unnecessary 
costs for the life of the facilities. 


The primary purpose of the Natural Gas Act is to 
protect the ultimate consumers of natural gas from ex- 
cessive charges. Federal Power Commission v. Hope 
Natural Gas Co., 320 U.S. 591, 610 (1938) ; Federal Power 
Commission v. Interstate Natural Gas Co., 336 U.S. 577, 
581 (1949); Colorado Interstate Gas Co. v. Federal Power 
Commission, supra, at p. 724; Cities Service Gas Co. v. 
Federal Power Commission, 176 F. 2d 548, 552 (CA 10, 
1949). In the light of the purpose of the statute it is 
difficult to comprehend how Petitioners can contend 
seriously that the Commission acted in an unreasonable or 
arbitrary manner in finding that due and timely execution 
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of its functions imperatively and unavoidably require 
omission of the intermediate decision procedure in the 
circumstances of the case before it. It is submitted that 
the potential savings in cost of service and the threatened 
increase in construction costs, discussed above, are in 
themselves sufficient to support the Commission’s action 
as a reasonable exercise of its discretion. In the case at 
bar there are many additional reasons why the Commis- 
sion’s action was reasonable. 


B. Under All of the Circumstances of the Case at Bar an Inter- 
mediate Decision Would Be Singularly Inappropriate. 


- The record before the Commission was made before not 
one, but four, Presiding Examiners, 


The Petitioners quite properly insisted in their opening 
brief before the Commission (pp. 4-5) that the record to be 
considered by the Commission in addressing itself to the 
issues reserved for Part B includes the record in original 
Docket No. G-2503, the record in Part A of the consolidated 
proceedings and the record in Part B of the consolidated 
proceedings. Moreover, they urged in their brief (p. 6) 
that the new construction and abandonment aspects of 
Texas Eastern’s application were ee oe for 
purposes of the final decision to be made. 


The interrelationship between Texas Hastern’s ate 
tion for permission to replace certain facilities and its 
application for permission to construct the replacement 
facilities is, of course, obvious on its face. Of course, the 
Commission’s final decision in the proceedings now before 
it must encompass the entire record since only in the light 
of the entire record can the Commission make the judg- 
ments which this Court in the City of Pittsburgh case, 
supra, directed it to make. Up until this time there has 
been no question raised as to this point by the Barge Inter- 
venors, Texas Eastern, the Commission Staff, or any) other 


party. 
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The significant point for the Court’s consideration at 
this time is that only the Commission itself is familiar 
with the entire record in the proceedings now ripe for 
final decision. The Commission considered the record in 
original Docket No. G-2503 and issued an opinion and 
order thereon. This docket was remanded to the Com- 
mission by the Court on procedural grounds in the City 
of Pittsburgh case, supra, with directions to receive addi- 
tional testimony and evidence proffered by the Barge 
Intervenors. Thereafter the Commission considered the 
record in Part A of the remanded and consolidated pro- 
ceedings without any intermediate decision by an Examiner 
and issued an opinion and order in Part A, reserving 
decision as to certain matters to be heard in Part B. The 
Commission presently has before it Part B of the 
remanded and consolidated proceedings and thus now has 
before it the total record for final decision. The Commis- 
sion has also heard oral argument on the merits of the 
proceedings encompassing the entire record, that is, 
original Docket No. G-2503, and Part A and Part B of the 
remanded and consolidated dockets. 


There is no Presiding Examiner who has the same 
familiarity with the record as has the Commission itself. 
No less than four Presiding Examiners participated in 
the making of the total record (see supra, p. 4). There 
was no objection by Petitioners or any other party to these 
changes in the assignment of Presiding Examiners. 


As Petitioners themselves urged before the Commission, 
it is clear that a final decision in the Commission proceed- 
ings must of necessity encompass the entire record. 
Petitioners in their brief before the Commission in Part B 
relied on the record in original Docket No. G-2503 and 
Part A of the consolidated and remanded proceedings 
(Barge Intervenors’ Brief pp. 29-32, 36, 52, 64-5, 67, 92). 
If, as a matter of statute, as Petitioners now argue, there 
must be an intermediate decision by ‘‘the’’ Presiding 





35 


Examiner, a perplexing question arises as to which 
Presiding Examiner the statute commands to make this 
intermediate decision. | 


Petitioners apparently have no difficulty with this 
question. Having stoutly insisted that the final decision 
must embrace not just part of the record but the entire 
record, they now, for purposes of this litigation, urge 
with even greater vehemence that they have a statutory 
right to an intermediate decision by a particular Examiner 
who presided over only part of the proceedings, i.e., the 
Examiner who presided in Part B. Thus the Barge Inter- 
venors speaking to the Commission said in their brief 


(p. 6): 


‘‘But here Texas Eastern is proposing both a con- 
struction and an abandonment. The abandonment 
cannot be authorized unless the construction is found 
to be in accordance with the Act. : 


‘‘The project involves both elements—both oe 
struction and abandonment and therefore must satisfy 
the standards of both section 7(b) and section 7(e)”’. 


But the Barge Intervenors, Petitioners herein, speaking 
to this Court for the purposes of this litigation said Ges 


p. 31): 


‘Tt should be noted that the construction See 
presented by Texas Hastern to cover facilities to 
replace the Little Inch is not necessarily linked to that 
abandonment’’. 


The ease with which Petitioners shift their position in 
accordance with the purpose sought to be achieved is little 
short of astounding. | 





36 


2. In light of the omission of the intermediate decision in 
Part A of the Commission proceedings, decision of Part B by a 
Hearing Examiner would be incongruous and of little value. 


In the particular circumstances of the case at bar, a 
decision of Part B of the Commission proceedings, by an 
Examiner would be both incongruous and of little value. 


Part A of the Commission proceedings was decided 
directly by the Commission without an intermediate 
decision. In its opinion 296, supra, the Commission found 
that insofar as Texas Eastern’s gas operations only are 
concerned the public convenience and necessity permit the 
retirement of the Little Inch and require the construction 
of the maximum facilities. The Commission also found 
that but for the necessity of considering the public policy 
matters reserved for Part B, including matters relating 
to national defense policy and the national policy against 
monopoly, they would have at that time authorized the 
Little Inch retirement and the construction of the maxi- 
mum facilities. 


Thus, it is certainly clear that the decision which must 
now be made is whether in the light of the whole record, 
the adverse effects on the public, if any have been proved, 
flowing from conversion of the Little Inch, outweigh the 
advantages to the public which the Commission has already 
found inherent in the conversion project. 


It must be apparent that in this posture of the case no 
Examiner is really qualified to make the pending decision. 
The Commission itself has found that but for the public 
policy considerations alluded to, the public interest 
requires the construction of the maximum facilities. What 
remains to be made is a judgment as to whether the 
alleged evils in the project outweigh and overbalance the 
public benefits therein which have already been found. In 
essence the decision now pending calls for a re-evaluation 
of the Commission’s finding in Part A in the light of the 
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proceedings in Part B. Obviously a Hearing Examiner is 
not competent to re-evaluate a judgment he himself has 
not made. Only the Commission itself is qualified to make 
the reassessment of its own judgment which is now 
required. 


Petitioners made no objection to the procedure ae 
lished by the Commission or to the omission of the 
intermediate decision in Part A. They may not at this 
late date be heard to complain that this procedure places 
an undue burden upon them. Whatever rights Petitioners 
may have had to an intermediate decision were waived 
when they acquiesced in the procedure followed in the 
instant ease. To hold otherwise would endow Examiners 
with power to review and set aside findings made by the 
Commission itself in earlier stages of the same proceedings. 


3. Where proceedings are remanded to the Commission, and 
the issues and potential bases of decision are framed by the 
remanding opinion, an intermediate decision can serve no use- 
ful purpose. 


An intermediate decision in Part B of the Commission 
proceedings could serve no real function in the lighti of 
this Court’s opinion remanding Docket No. G-2503 to the 
Commission. Such an intermediate decision could only 
contribute further procedural delay in a case which has 
already been pending for almost three years. 


The purpose of the intermediate decision procedure, in 
nonacecusatory cases, is to insure procedures by which 
parties may be fully informed of the issues and proposed 
grounds of decision and be afforded full opportunity! to 
be heard upon these issues and grounds. Western Union 
Division v. United States, 87 F. Supp. 324, 334 (D. D.C. 
1949) aff’d per curiam 338 U.S. 864 (1949). 


In the case at bar there can be no question that the 
parties have long been informed as to the issues and pro- 
posed grounds of decision. The Commission proceedings 
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were had on remand from this Court. The Court itself 
spelled out the issues to be considered. (See supra p. 33). 


The posture of a case on remand presents an entirely 
different situation from that of an initial proceeding. In 
the case of a remand, the mandate of the Court goes to the 
Commission itself. The remanding opinion itself provides 
the directions as to the conduct of the further proceedings. 


The distinctive status of a case on remand was 
recognized ‘by this Court in RCA Communications v. 
Federal Communications Commission, supra. In that case 
the F.C.C. granted the applications of Mackay Radio and 
Telegraph Company for modification of its license to 
operate certain additional circuits duplicating existing 
circuits operated by RCA. This Court reversed the Com- 
mission’s order (91 U.S. App. D.C. 289, 201 F. 2d 694). 
The Supreme Court reversed and remanded with directions 
to remand to the Commission (346 U.S. 86). In so doing 


the Supreme Court laid down certain standards which the 
Commission should follow in order to reach a valid order. 


On remand, the Commission in its order providing for 
further hearings required that the record be certified to 
it by the Hearing Examiner without preparation of an 
initial or recommended decision. The Commission made 
the requisite statutory finding that due and timely 
execution of its functions required omission of intermediate 
procedure, actually before the record on remand was made. 
After issuance by the Commission of its final decision, 
RCA brought a petition for review and alleged inter alia 
that omission of the intermediate decision procedure was 
error. This Court said (238 F. 2d at 28): 


‘““RCAC says that the finding is without support in 
the record, but we think the outline we have already 
given of the proceedings in this matter, the importance 
of the case, and the fact that the further hearings and 
final decision were upon remand from the Supreme 
Court amply support the finding.’’ [Emphasis added.] 
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In the case at bar we have an equally protracted pro- 
cedural history, an equally important case, and a’ case 
where the further hearings were on remand from the 
Court of Appeals. Moreover, the Commission made the 
required statutory finding after the further proceedings 
and upon the record made therein. It is submitted that 
the instant proceedings present an even stronger case’ than 
existed in RCA Communications, supra, for refusing to 
disturb the Commission’s exercise of its discretion. | 


4. The issues reserved for decision in Part B of the Commis- 
sion proceedings are policy issues which it is appropriate and 
desirable for the Commission to decide in the first instance. 


The issues reserved for decision in Part B of the Com- 
mission proceedings are peculiarly well suited for 
Commission decision in the first instance. They are policy 
issues. Thus, in its procedural order of April 5, 1956, the 
Commission limited the proceedings in Part B ‘‘solely to 
the public policy matters arising out of the proposed 
operation of the Little Inch as a carrier of petroleum 
products’’. | 


These are the very kinds of issues which Congress 
created the Commission to decide. This case does: not 
present complicated engineering or geologic problems as 
to which the findings of a subordinate Examiner are 
desirable. The essence of this case is ‘‘ public convenience 
and necessity’’ which is a matter clearly within the primary 
competence of the Commission itself. 


Moreover, Petitioners have conceded before the Gane 
mission (Tr. 7824-5, Barge Intervenor Closing Brief, 
Sec. 1) that the sole question for decision is whether the 
Little Inch should be allowed to operate in petroleum 
products service under the aegis of a natural gas com- 
pany. An issue which is more policy-making or rule- 
making in nature can scarcely be imagined. 
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Nor does this case present the kind of questions as to 
which evaluation of the demeanor of witnesses is necessary 
or desirable. Basically, the proceedings present no 
dispute as to the evidentiary facts, such as the volume 
and location of erude oil reserves and production, the 
volume and location of refinery output, the statistics of 
petroleum product consumption by region or state, or the 
volume of movement of petroleum products by barge. 
These data were taken largely from standard industry or 
government sources and Texas Eastern’s books and 
records. (See e.g. Exhibits 36 [orig. Doc. G-2503]; B; 
163, 168-187, 211-223). The controversy in these proceed- 
ings arises from differing conclusions of experts on the 
basis of these data, principally with reference to whether 
products operation of the Little Inch is economically 
feasible. 


Squarely in point is Colorado Interstate Gas Co. v. 
Federal Power Commission, supra. Omission of the inter- 
mediate decision procedure by the Federal Power Com- 
mission in that case, a natural gas rate case, was held 
proper by the Tenth Circuit Court of Appeals. One of the 
gas company’s contentions was ‘‘that the issues of fact 
were sharply drawn and that there was conflict in the basic 
facts as well as an issue of the credibility of the witnesses’’. 
The court, however, said: 


‘‘The difference between the parties involved difference 
of opinion and the inferences and deductions to be 
drawn from established basic facts. These issues 
arose in specialized fields calling for the opinion of 
experts. It was not a question of the credibility of 
the expert witnesses but rather a question of the 
weight to be accorded to their opinions’’. 


The Commission in its order of March 11, 1957, omitting 
the intermediate decision procedure said: 


‘‘The issues remaining for determination are matters 
of law and policy or ultimate conclusions to be drawn 
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from differing hypotheses involving no questions of 
eredibity of witnesses. The proceedings are not of 
an accusatory nature. All parties have been afforded 
full opportunity to present testimony with respect to 
the issues. ‘Clearly, the questions presented are 
within the Commission’s expert competency to decide 
in the first instance.’’ 


In the face of this finding by the Commission, Petitioners 
stridently claim that the record presents sharply contro- 
verted issues of fact and matters requiring demeanor 
evaluation. The only support cited by Petitioners to back 
up this claim consists of their own allegations in their own 
brief. In their closing brief Petitioners made numerous 
scolding allegations concerning Texas Eastern’s witnesses. 
These allegations are testimonial in nature and have no 
proper place in a brief. They are, of course, aia 
partisan and are unsupported and unsworn. 


Petitioners appended their briefs to their Petition for 
Review in this Court. They now attack the Commission 
for basing its finding in its March 11 order quoted above 
upon the record itself instead of upon unsworn, partisan 
allegations in briefs (Brief p. 25). Such allegations can- 
not be transformed into evidence of record by the pro- 
cedural device of appending them to a petition for review. 


The Commission was entirely correct in basing its order 
of March 11 on the record and not on the briefs of the 
parties. The statute requires a finding ‘‘upon the record’’, 
The normal procedure where there is a motion for omission 
of intermediate decision is to grant or to deny the motions 
before briefs are filed. Thereupon, briefs are directed 
to the Commission or to the Examiner, as the case may be. 


In view of the nature of Petitioners’ attack, a word 
should also be said about the caliber of Texas Eastérn’s 
witnesses. Texas Eastern presented mature, responsible 
witnesses who were fully qualified at the hearings. (Tr. 
7109, 7123, 7148-9, 7192-7, 7250, 7281-4, 10711-23). Peti- 





42 


tioners did not challenge their qualifications. They did not 
move to strike any of their testimony. The record speaks 
for itself as to the force and effect of their testimony on 
direct and cross examination. 


It is interesting to note that in their main brief, filed 
with the Commission before it was known whether there 
would be an Examiner’s decision Petitioners raised no 
issues of credibility. These issues were raised in Peti- 
tioners’ reply brief only after the Commission had ordered 
omission of the intermediate decision procedure. 


It is respectfully submitted that if issues of credibility 
may be created by name calling, then such issues are 
present in every case in which a litigant is willing to 
resort to such tactics. 


C. Whether the Intermediate Decision Procedure Should Be 
Omitted in a Given Case Is a Matter for the Discretion of 
the Commission, and the Exercise of that Discretion If 
Supported by Substantial Evidence May Not Be Disturbed 
by the Court. 


‘Congress, under the Administrative Procedure Act has 
entrusted to the sound discretion of the Commission the 
question whether the intermediate decision should be 
omitted in any given case. The Commission must weigh 
all the factors in each case, and if it concludes from them 
that due and timely execution of its functions imperatively 
and unavoidably so requires, it may omit the intermediate 
decision procedure. 


The Petitioners in their argument would rewrite the 
Administrative Procedure Act to limit the exercise of the 
agency’s discretion to cases of ‘‘imperative emergency.”’ 
(Brief p. 18). The term ‘‘emergency’’ is used by Peti- 
tioners in the sense of impending public catastrophe. 


It is clear that Congress intended no such narrow 
restriction of agency discretion. ‘‘Emergency’’ is the 
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language of Petitioners, not the languag e of the stares 
The statute provided for the exercise of agency discretion 
where ‘‘due and timely execution of its fenciaes im- 
peratively or unavoidably so requires.’’ 


It is curious that the very example selected by Peti- 
tioners to illustrate the policy of the statute, ie.,; Com- 
missioner Aitchison’s reference to a rate case in his 
testimony before the House Judiciary Committee (Brief 
p- 21), involved no ‘‘imperative emergency.’’ Mr. 
Aitchison simply indicated that the requirement of a pro- 
posed decision would make it impossible for the agency to 
accomplish its functions as rapidly as it could without 
such requirement. (Sen. Doc. 248 p. 106). Similarly the 
Comments of the Attorney General and of Congressman 
Walter referred to in Petitioners’ brief (p. 19) were 
directed at the proper execution of agency functions and 
do not suggest that some impending public calamity must 
be threatened to justify the exercise by the agency of its 
statutory discretion. It should also be noted that: Peti- 
tioners’ reference (Brief p. 19) to Commissioner 
Aitchison’s discussion of emergency rule-making by the 
L.-C.C. is entirely misleading. Reference to the pages 
cited by Petitioners (Sen. Doc. 248 pp. 116-117) will show 
that this testimony had no reference whatsoever to the 
requirement of an intermediate decision. In the testimony 
cited Commissioner Aitchison was complaining that as he 
interpreted Sections 7 and 8 of the proposed statute, the 
I.C.C. would be unable to delegate hearing functions to 
Bureau Chiefs and their expert assistants. 


It is significant that where Congress intended i deal 
with emergencies in the sense of the term as used by Peti- 
tioners, it was quite able to express itself. In certain 
emergency situations Commission action may be taken 
without notice or hearing. Thus, Section 7(c) of the 
Natural Gas Act provides: 1 





44 


‘*. . . the Commission may issue a temporary 
certificate i in cases of emergency, to assure maintenance 
of adequate service or to serve particular customers, 
without notice or hearing, pending the determination 
of an application for a certificate, and may by regula- 
tion exempt from the requirements of this section 
temporary acts or operations for which the issuance 
of a certificate will not be required in the public in- 
terest.’? [52 Stat. 825 (1938), as amended, 56 Stat. 83 
(1942); 15 U.S.C. § 717 f(c) (1945)]. 


That the Petitioners are in error in their attempt to 
narrow the scope of agency discretion under Section 8(a) 
of the Administrative Procedure Act is amply illustrated 
by the decided cases in which omission of the intermediate 
decision procedure has been sustained. See Colorado 
Interstate Gas Company v. Federal Power Commission; 
Alabama-Tennessee Natural Gas Company v. Federal 
Power Commission; Kenny v. U. S., all supra. 


Petitioners attempt to distinguish these cases (Brief 
pp. 28-30). As regards Alabama-Tennessee Natural Gas 
v. Federal Power Commission, they state that the company 
itself at an earlier stage of the same proceeding requested 
omission of the Examiner’s report. In the case at bar in 
an earlier stage of the same proceeding the Examiner’s 
report was omitted without objection or protest by Peti- 
tioners. Petitioners attempt to distinguish the Kenny case 
on the ground that the statute in that case, Section 15(7) 
of the Interstate Commerce Act imposes upon the agency 
the duty to proceed expeditiously in rate cases. Under 
Section 9(b) of the Administrative Procedure Act the Com- 
mission has a duty to conduct licensing cases ‘‘with 
reasonable dispatch’’. Moreover, as has been noted above, 
the Natural Gas Act requires that the case at bar be given 
high priority since the primary purpose of the Act is to 
protect consumers against excessive charges. Federal 
Power Commission v. Hope Natural Gas Company; 
Federal Power Commission v. Interstate Natural Gas Com- 
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pany; Colorado Interstate Gas Company v. Federal Poanee 
Commission; Cities Service Gas Company v. Federal 
Power Gomminsion all supra. In addition, Petitioners 
contend that the Kenny case may be distinguished on the 
ground that parties’ counsel interposed no objection when 
advised that the Examiner’s report would be omitted, but 
that was not the ground on which the Court rested its 
opinion. With reference to Colorado Interstate, supra, 
Petitioners argue that the Court’s opinion ‘‘does not 
represent sound analysis’’ and that the Court “did not 
grasp’’ the significance of the legislative history of the 
Administrative Procedure Act. It is respectfully sub- 
mitted that it is entirely more likely that Petitioners do 
not grasp the true significance of the legislative history 
of the Act and that the Petitioners’ analysis is more likely 
to be colored by Petitioners’ objectives in this litigation 
than was the analysis of the Court in the Colorado Inter- 
state case. At least it is a fact that the Supreme Court 
saw fit to leave the Court’s determination undisturbed. 


The plain language of the Administrative Procedure ‘Act 
makes it clear that the sole question before the ‘Commission 
in determining whether in its sound discretion to omit an 
intermediate decision procedure is whether the due and 
timely execution of its functions imperatively and un- 
avoidably so requires. The Commission must weigh and 
consider all of the factors in the case such as have been 
outlined in the discussion above. 


The matter of due and timely execution of ncee 
functions is by its very nature a subject peculiarly within 
the sound discretion of the agency itself. Congress ‘en- 
trusted the administration of the Natural Gas Act to the 
Commission and not to the Courts, Michigan Consolidated 
Gas Company v. Panhandle Eastern Pipe Line Company, 
173 F. 2d 784 (CCA 6th 1949). It is certainly well settled 
that where Federal Power Commission findings are 
supported by substantial evidence they are conclusive on 
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appeal, City of Hastings, Nebraska v. Federal Power Com- 
mission, 95 U.S. App. D.C. 158, 221 F. 2d 31, (D.C. Cir. 
1955), cert. denied 349 U.S. 920; Panhandle Eastern Pipe 
Iine Company v. Federal Power Commission, 232 F. 2d 
467 (CA 3, 1956) ; Michigan Consolidated Gas Company v. 
Federal Power Commission, 203 F. 2d 895 (CCA 3rd 1953). 


Furthermore, inasmuch as the Commission’s determina- 
tion, under Section 8(a) of the Administrative Procedure 
Act, whether or not to omit intermediate procedure is a 
highly discretionary determination, it may not be reversed 
merely because the reviewing court may disagree with said 
determination. As was said by the Supreme Court in 
Securities and Exchange Commission v. Chenery Corpora- 
tion, 318 U.S. 80, 94 (1943) : 


‘‘Tf the action rests upon an administrative deter- 
mination—an exercise of judgment in an area which 
Congress has entrusted to the agency—of course it 
must not be set aside because the reviewing court might 


have made a different determination were it em- 
powered to do so.’’ 


The record in the case at bar shows the long pendency 
of these proceedings and that very substantial savings to 
the consumers of natural gas may be lost by additional 
delay. The record shows in fact that additional delay 
may well result in substantial increases in the cost of 
existing service. The record also presents a case which is 
particularly inappropriate for intermediate decision 
because: the record was made under four Presiding 
Examiners rather than just one; the issues reserved for 
decision involve a revaluation of a determination made by 
the Commission itself; the matters now ripe for decision 
were heard on remand and under directions from this 
Court; and those issues are policy issues peculiarly well 
suited for decision by the Commission itself. Under all 
of these circumstances it is completely untenable to contend 
that the Commission acted in an unreasonable or arbitrary 
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manner in exercising its statutory discretion to omit the 
intermediate decision procedure and the Court would be 
completely unwarranted in interfering with the Asche 
exercise of its discretion. 


CONCLUSION | 

The Commission acted in a reasonable exercise of its 
statutory discretion in omitting the intermediate decision 
procedure. The Petition for Review should be dismissed. 


Respectfully submitted, | 
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APPENDIX OF STATUTES AND REGULATIONS 


Administrative Procedure Act, Act of June 11, 1946, ¢. 324, 60 Stat 
237, as amended, U.S.C.A. Title 5, sec. 1001 et seq. 


See. 2. As used in this Act— 


(c) Rule and Rule Making.—‘‘Rule’’? means the 
whole or any part of any agency statement of general 
or particular applicability and future effect designed 
to implement, interpret, or prescribe law or policy 
or to describe the organization, procedure, or practice 
requirements of any agency and includes the approval 
or prescription for the future of rates, wages, cor- 
porate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services or 
allowances therefor or of valuations, costs, or 
accounting, or practices bearing upon any of the fore- 
going. ‘‘Rule making’’ means agency process for the 
formulation, amendment, or repeal of a rule. 


(d) Order and Adjudication.—‘Order’’ means the 
whole or any part of the final disposition (whether 
affirmative, negative, injunctive, or declaratory in 
form) of any agency in any matter other than rule 
making but including licensing. ‘‘Adjudication”’ 
means agency process for the formulation of an order. 


(e) License and Incensing.—‘‘License’’ includes the 
whole or part of any agency permit, certificate, 
approval, registration, charter, membership, statutory 
exemption or other form of permission. ‘‘Licensing”’ 
includes agency process respecting the grant, renewal, 
denial, revocation, suspension, annulment, withdrawal, 
limitation amendment, modification, or conditioning of 
a license. 


[5 U.S.C.A. see. 1001] 
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See. 5. In every case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing, * * * 


(c) Separation of Functions.—The same officers who 
preside at the reception of evidence pursuant to 
section 7 shall make the recommended decision or 
initial decision required by section 8 except where 
such officers become unavailable to the agency. Save 
to the extent required for the disposition of ex parte 
matters as authorized by law, no such officer shall 
consult any person or party on any fact in issue unless 
upon notice and opportunity for all parties to par- 
ticipate; nor shall such officer be responsible to or 
subject to the supervision or direction of any officer, 
employee, or agent engaged in the performance of 
investigative or prosecuting functions for any agency. 
No officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to 
section 8 except as witness or counsel in public pro- 
ceedings. This subsection shall not apply in deter- 
mining applications for initial licenses or to proceed- 
ings involving the validity or application of rates, 
facilities, or practices of public utilities or carriers; 
nor shall it be applicable in any manner to the agency 
or any member or members of the body comprising 
the agency. 

[5 U.S.C.A. sec. 1004] 


Sec. 8. In cases in which a hearing is required to be 
conducted in conformity with section 7— 


(a) Action by Subordinates.—In cases in which the 
agency has not presided at the reception of the 
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evidence, the officer who presided (or, in cases not 
subject to subsection (c) of section 5, any other officer 
or officers qualified to preside at hearings pursuant to 
section 7) shall initially decide the case or the agency 
shall require (in specific cases or by general rule) the 
entire record to be certified to it for initial decision. 
Whenever such officers make the initial decision and in 
the absence of either an appeal to the agency or review 
upon motion of the agency within time provided by 
rule, such decision shall without further proceedings 
then become the decision of the agency. On appeal 
from or review of the initial decisions of such officers 
the agency shall, except as it may limit the issues upon 
notice or by rule, have all the powers which it would 
have in making the initial decision. Whenever the 
agency makes the initial decision without having 
presided at the reception of the evidence, such officers 
shall first recommend a decision except that in rule 
making or determining applications for initial licenses 
(1) in lieu thereof the agency may issue a tentative 
decision or any of its responsible officers may recom- 
mend a decision or (2) any such procedure may be 
omitted in any case in which the agency finds upon the 
record that due and timely execution of its functions 
imperatively and unavoidably so requires. | 


(b) Submittals and Decisions.—Prior to sae 
recommended, initial or tentative decision, or decision 
upon agency review of the decision of subordinate 
officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed 
findings and conclusions, or (2) exceptions to the 
decisions or recommended decisions of subordinate 
officers or to tentative agency decisions, and (3) sup- 
porting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the 
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ruling upon each such finding, conclusion, or exception 
presented. All decisions (including initial, recom- 
mended, or tentative decisions) shall become a part of 
the record and include a statement of (1) findings and 
conclusions; as well as the reasons or basis therefor, 
upon all the material issues of fact, law or discretion 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof, 


[5 U.S.C.A. Sec. 1007] 


-eo-ocrc--- 


Sec. 9. 
a & * 
‘‘In any case in which application is made for a 
license required by law the agency, with due 
regard to the rights or privileges of all the in- 
terested parties or adversely affected persons and 
with reasonable dispatch, shall set and complete 
any proceedings required to be conducted pur- 
suant to sections 7 and 8 of this Act or other 
proceedings required by law and shall make its 


decision. ’’ 
[5 U.S.C. Sec. 1008] 


All Writs Act, Act of June 25, 1948, c. 646, 62 Stat. 944, as amended, 
28 U.S.C. sec. 1651(a): 


The Supreme Court and all courts established by Act 
of Congress may issue all writs necessary or appro- 
priate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law. 


Natural Gas Act, Act of June 21, 1938, c. 556, 52 Stat. 821, U.S.C.A., 
Title 15, sec. 717 et seq. 


Sect. =" * 
(a) Whenever the Commission, after notice and 


opportunity for hearing, finds such action necessary 
or desirable in the public interest, it may by order 
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direct a natural-gas company to extend or improve 
its transportation facilities, to establish physical ‘con- 
nection of its transportation facilities with the 
facilities of, and sell natural gas to, any person or 
municipality engaged or legally authorized to engage 
in the local distribution of natural or artificial gas to 
the public, and for such purpose to extend its trans- 
portation facilities to communities immediately adja- 
cent to such facilities or to territory served by such 
natural-gas company, if the Commission finds that no 
undue burden will be placed upon such natural-gas 
company thereby: Provided, That the Commission 
shall have no authority to compel the enlargement of 
transportation facilities for such purposes, or to compel 
such natural-gas company to establish physical conhec- 
tion or sell natural gas when to do so would impair its 
ability to render adequate service to its customers, 


(b) No natural-gas company shall abandon all or 
any portion of its facilities subject to the jurisdiction 
of the Commission, or any service rendered by means 
of such facilities, without the permission and approval 
of the Commission first had and obtained, after due 
hearing, and a finding by the Commission that the 
available supply of natural gas is depleted to the 
extent that the continuance of service is unwarranted, 
or that the present or future public convenience | or 
necessity permit such abandonment. [52 Stat. (1989) 5 : 
15 U.S.C. Sec. 717f (b) (1946) ] 


(c) No natural-gas company or person which will 
be a natural-gas company upon completion of any 
proposed construction or extension shall engage in the 
transportation or sale of natural gas, subject to the 
jurisdiction of the Commission, or undertake the con- 
struction or extension of any facilities therefor, ‘or 
acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such 
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natural-gas company a certificate of public con- 
venience and necessity issued by the Commission 
authorizing such acts or operations: * * * 


In all other cases the Commission shall set the 
matter for hearing and shall give such reasonable 
notice of the hearing thereon to all interested persons 
as in its judgment may be necessary under rules and 
regulations to be prescribed by the Commission; and 
the application shall be decided in accordance with 
the procedure provided in subsection (e) of this 
section and such certificate shall be issued or denied 
accordingly: Provided, however, That the Commission 
may issue a temporary certificate in cases of 
emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or 
hearing, pending the determination of an application 
for a certificate, and may by regulation exempt from 
the requirements of this section temporary acts or 
operations for which the issuance of a certificate will 
not be required in the public interest. [52 Stat. 825 
(1938), as amended, 56 Stat. 83 (1942) ; 15 U.S.C. See. 
T17£(c) (1946) ]. 


(e) Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certificate 
shall be issued to any qualified applicant therefor, 
authorizing the whole or any part of the operation, 
sale, service, construction, extension, or acquisition 
covered ‘by the application, if it is found that the 
applicant is able and willing properly to do the acts 
and to perform the service proposed and to conform 
to the provisions of the Act and the requirements, 
rules, and regulations of the Commission thereunder, 
and that the proposed service, sale, operation, con- 
struction, extension or acquisition, to the extent 
authorized by the certificate, is or will be required by 
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the present or future public convenience and necessity ; 
otherwise such application shall be denied. The Com- 
mission shall have the power to attach to the issuance 
of the certificate and to exercise of the rights granted 
thereunder such reasonable terms and conditions as 
the public convenience and necessity may require. 
[56 Stat. 84 (1942); 15 U.S.C. See. 717£(e) (1946) ]. 


See. 19. * * * 


(b) Any party to a proceeding under this act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order in 
the circuit court of appeals of the United States for 
any circuit wherein the natural-gas company to which 
the order relates is located or has its principal place 
of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court, 
within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such peti- 
tion shall forthwith be served upon any member of 
the Commission and thereupon the Commission shall 
certify and file with the court a transcript of the record 
upon which the order complained of was entered. 
Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set 
aside such order in whole or in part. No objection to 
the order of the Commission shall be considered by 
the court unless such objection shall have been urged 
before the Commission in the application for rehearing 
unless there is reasonable ground for failure so to do. 
The finding of the Commission as to the facts, if 
supported iby substantial evidence, shall be conclusive. 
If any party shall apply to the court for leave to 
adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is 
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material and that there were reasonable grounds for 
failure to adduce such evidence in the proceedings 
before the Commission, the court may order such 
additional evidence to be taken before the Commission 
and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court 
may seem proper. The Commission may modify its 
findings as to the facts by reason of the additional 
evidence so taken, and it shall file with the court such 
modified or new findings, which if supported by sub- 
stantial evidence, shall be conclusive, and its recom- 
mendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the 
court, affirming, modifying, or setting aside, in whole 
or in part, any such order of the Commission, shall be 
final, subject to review by the Supreme Court of the 
United States upon certiorari or certification as pro- 
vided in section 1254 of the Judicial Code. [52 Stat. 
831 (1938), 15 U.S.C. See. 717r(b) (1946)]. 





Federal Power Commission, Rules of Practice and Procedure 


e ® * 
See. 1.30. Decisions.— 


(c) Waiver and omission of intermediate decision 
procedure. 
* s & 

(2) In rule-making or initial licensing proceed- 
ings the Commission, with or without request or 
motion therefor, may render the decision upon a 
finding on the record that due and timely execution 
of its functions imperatively and unavoidably so 
requires. 
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See. 1.31. Exceptions to intermediate decisions and briefs 
and oral arguments before Commission.— 


(a) Eaceptions, filing of. Any party or staff sees 
desiring to appeal to the Commission may, within 20 
days after the service of a copy of an intermediate 
decision (initial or recommended by subordinates, or 
tentative by Commission), or such other time as may 
ibe fixed by the Commission, file exceptions thereto. 
Exceptions shall conform to the requirements: of 
§§ 1.15, 1.16 and 1.17, but need not be verified under 
oath. : 
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(ii) 
INDEX (Cont'd.) 


Respondents’ further comments as to the cost 
savings fail to provide any support for the 
Commission's order . . .« + « -« 


The nature of the issues does not justify the 

omission order k , ‘ = ‘ : a 

a. This case involves controverted issues of fact 
and credibility of wimesses i Ae ON 


The lack of controverted fact issues would not 
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E. This Court Has Jurisdiction of the Petition to Review . 
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For The District Of Columbia Circuit 


No. 13,846 


CHOTIN TOWING CORPORATION; GREENVILLE TOWING COMPANY, 
INC.; THE COMET RIVER COMPANY; G. W. GLADDERS TOWING 
COMPANY, INC.; WALTER G. HOUGHLAND, INC.; INDUSTRIAL 
MARINE SERVICE, INC.; INGRAM BARGE COMPANY; LEA RIVER 
LINES, INC., 


Petitioners 
V. 
FEDERAL POWER COMMEBSION 
Respondent, 


TEXAS EASTERN TRANSMISSION CORPORATION, 


Intervenor 


ON PETITION TO REVIEW ORDERS 
OF THE FEDERAL POWER COMMISSION 


REPLY BRIEF FOR PETITIONERS 


Petitioners herewith file their reply to the brief of respondent 
Commission (sometimes hereafter 'Resp. Br.") and the brief of 
intervenor Texas Eastern (hereafter "T.E. Br."). Since their 
arguments generally coincide and overlap, we shall refer generally to 
"respondents", except when a distinction is to be drawn between the 


two parties. 


ARGUMENT 


A. The Decision by a Quasi-Judicial Examiner 
Provides a Basic Assurance of Responsible 
Agency Action 
1. Petitioners’ opening brief reviews the important advance 
achieved by the Administrative Procedure Act through the provision 
for initial or recommended decisions by the presiding examiners. 
(Petr. Br. 10-17) 


The tone and critical observations of respondents’ briefs reflect 
a pattern that is truly "reactionary."" Plainly they are not persuaded 
by the Congressional conception of the hearing examiner. They are 
really striving for authorization to dispense with examiner's decisions, 
virtually at will, or more accurately by minimum compliance with the 
amenities. 


Respondents’ approach is twofold: a subtle denigration of the 
examiner's office, and an uncritical commendation of the commissioner's. 

The Commission's counsel, having gibed at petitioners' "panegyric" 
extolling the examiner's office and functions (Br. 27), regret their in- 
ability to "identify the examiner of whose omniscience petitioner seeks 
the advantage.’ (Br. 35). 


Petitioners do not believe Presiding Examiner Costello is om- 
niscient. But they do believe he understands the serious antitrust 
issues and unfair competition that were ventilated at length in Part B 
of the proceeding. 


The Commissioners have responsibility for determination of 
policy. But the question is, how they are to be enlightened as to the 
significance of the record so carefully developed by the parties. Unless 
they come to a decision without concern for the record, they must look 
for enlightenment either to anonymous assistants who likewise approach 
the matter cold or to the examiner who presided at the hearing and 
heard the evidence. 
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Underlying the respondents’ claims is the impression that the 
Commissioners themselves will study the briefs and the records. In 
enacting the Administrative Procedure Act Congress recorded its 
awareness that this was not realistic. Congress rejected the 
bureaucratic justification of the wholly "institutional" decision, and 
insisted that - at least in the first instance - he who hears must decide. 


The rule of law for administrative agencies depends, as noted in 
our opening brief (pp. 16-17), on a fusion of the examiner's probing and 
objective analysis, with the breadth and grasp of the agency heads. 


For optimum results each office must be permitted to make its 


proper contribution. 


2. The Commission's counsel offer the comment (Br. 34) that 
only in the very exceptional case does the Commission make the 
statutory finding and omit the Examiner's decision. 


In Mississippi River Fuel Corp., 10 F.P.C. 1591 (1951), three 
Commissioners noted that the Commission rarely is asked to omit the 
intermediate decision in rate proceedings. Three months earlier two 
of those Commissioners (Smith and Draper) dissented from an omission 
order in Texas Gas Transmission Corp. etal, 10 F. P.C. 1325 (1951), 
a certificate case. Commissioner Smith commented: "Since the 
Administrative Procedure Act became effective, the Commission has 
been quite liberal in its interpretation of this provision.'' And we may 
invite this Court's attention to another case now pending on its docket 
where the intermediate decision was omitted over protest. F.P.C. 
Opin. 301, Houston-Texas Gas and Oil Corp. et.al, Docket G-9262, 
pending before the Court of Appeals as No. 13,833, sub nom. Florida 
Economic Advisory Council v. Federal Power Commission, et al. 
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B. The Circumstances of this Case Reenforce 
Rather than Negative The Significance of an 1 
Examiner's Decision 


z The case presents novel and controverted issues. 


As noted in our opening brief (pp. 22-24), the "protracted and 
controversial issues relating to products operation" which the Com- 
mission segregated for hearing in Part B are peculiarly appropriate 
for Examiner's decision. The antitrust and unfair competition issues 
are novel, both as to the facts and the law, and beyond the usual range 
of the Commission's experience. In Original Docket G-2503, this 4 
Commission refused to consider these issues as "not within this 
Commission's jurisdiction or concern. Our concern is to gauge the 
impact of Texas Eastern's venture into the oil products business upon 
the company, its customers, and the ultimate consumers solely from 
the standpoint of national gas service."" Texas Eastern Transmission 
Corp., Opin. No. 282, pp. 13-14 (mimeo) p. 322, Joint Appendix, No. 
12895, City of Pittsburgh v. F. P. C., U.S. Ct. App. D. C. Circuit. 


In view of this background it is indeed surprising to find in the 
order of March 11, 1957, an indication of relative indifference to the 
aid of the Examiner's decision: 
"Clearly the questions presented are within the Commis- Fe 
sion's expert competency to decide in the first instance." 
The Commission below ignore the comments of former Commissioner 
Smith (10 F.P.C. at 1328), stressing the assistance of an Examiner's de- 
cision “particularly in contested matters." 


2. The omission of an intermediate decision suggests an im- 
patience with issues embarrassing to Texas Eastern. 


An order terminating the Examiner's jurisdiction is what might 
have been expected from an agency resigned to, but impatient with, an 
unwelcome chore of considering the antitrust and unfair competition 
issues arising out of Texas Eastern's operation of Little Inch as a . 
products line. It suggests full mechanics in the hearing process, 
with a minimum of probing in the decision process. 
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In 1955 the Commission shut its eyes tight against these issues. 
Will its eyes in 1957 now be open just enough to avoid a charge that 
they are completely shut? 


An alert approach would invite a report from the Examiner, not 
only because that is the normal procedure, but also because of his de- 
liberation during the course of the hearing. The Examiner's conduct of 
the proceeding has been expeditious in accordance with instructions and 
there is no reason to suppose that he will dawdle ina decision. But 
his decision may be expected to probe and ventilate the real problems 
involved in the products field. 


3. Respondents' references to the previous examiners and 
Part A proceedings are a smokescreen. 


Smokescreentactics are employed by counsel for the Commission 
(Br. 35-6) and Texas Eastern (Br. 33) in arguing that the examiner's 
report would be meaningless, “or singularly inappropriate" because 
there have been four examiners and findings by the Commission in 
Part A. 


a. The subject matter of Part B is limited to the effect of Texas 
Eastern's proposed products service. 


As set forth in the Commission's order of April 5, 1956 (review, 
p. 5): "Part B shall relate solely to the public policy matters arising 
out of the proposed operation of the Little Inch as a carrier of petroleum 
products.'' (Emphasis added.) The Commission's Opinion No. 296, 
October 9, 1956 (mimeo pp. 21, 26) states that, in accordance with the 
order of April 5, proceedings would be held, designated as Part B, to 
consider "evidence concerning the effect of Texas Eastern's proposed 
products service, pursuant to the instructions of the Court of Appeals." 


b. The issues in Part B were not previously under any 


consideration by any examiner. 


1. Original Docket G-2503 
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As this Court's records show, in original Docket G-2503, 
the Commission overruled the "exceptions (that) have been taken to the 
Presiding Examiner's limitation of the issues to exclude consideration 
of any evidence relating to the Little Inch as a petroleum products 
carrier." F.P.C. Opin. No. 282, p. 21 (mimeo), p. 33 of Joint 
Appendix, No. 12895, City of Pittsburghetalv. F.P.C. etal. 


In their briefs in Part B, petitioners use the transcript in 
Original G-2503 only to the extent of calling attention to certain ad- 
missions of Texas Eastern's witnesses, contained in a few paragraphs 
thereof. In the same manner petitioners rely on admissions in 
memoranda and correspondence of Texas Eastern's officers which 
were introduced as exhibits in Part B. 


2. Part A of Remanded Docket G-2503/9784 


The Commission's order of April 5, 1956, ensured that 
the issues in Part B were in no way involved in Part A. Therefore 
the ability of Presiding Examiner Costello to prepare an intermediate 
decision in Part B would in no way be impaired even if he had never 
presided in Part A. 


Of critical importance to petitioners is the Examiner's decision 
on their antitrust and unfair competition issues. These are the central 
issues pressed by the petitioners. The Commission excluded the 
issues from consideration the first time. It is now of utmost importance 
that all the safeguards of careful and deliberative consideration of those 
issues be maintained. 


Under the Commission's own order of April 5, 1956, the issues 
in Part B not only may be, but are required to be, considered separately. 


Respondents say in effect that assuming disadvantages of the con- 
version project are found in Part B, these will not be controlling, but 
must be weighed by the Commission against the natural gas advantages 
found in Part A. (T.E. Br. 35-6) 
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In this case the Examiner's recommended decision would be on 
the issues in Part B. His findings and conclusions on these issues 
would represent the significant report of the official who heard and 
pondered the testimony. There would be no need for the Examiner to 
concern himself with the separate issue of natural gas advantages 
determined in Part A. 


But let us assume, for argument, that in addition to his decision 
on the issues in Part B, the Examiner also undertook to comment on 
their importance in relation to the natural gas advantages found in 
Part A. It can hardly be contended that this would be beyond his 


competence. 


The fact that Opinion No. 296 finds, and the Examiner must 
assume, certain natural gas advantages of the project no more disables 
him than if the barge intervenors had conceded these natural gas 
advantages without contest. He is no more disabled than if he had 
previously found there were no natural gas advantages in the conversion 
project and had been overruled by the Commission. 


In truth an examiner is frequently charged with rendering a 
decision which requires weighing advantages previously found by the 
agency against currently asserted evils. Indeed, this issue arises in 
any proceeding to modify or reconsider an outstanding order. Examiners 
may even be called upon to re-examine an agency's conclusion in order 
to recommend whether a certificate for a term of years should be 
extended. 


In short it is submitted neither the propriety nor the importance of 
the intermediate decision is lessened in the slightest by the fact that in 
earlier and separate phases of the docket another examiner has presided. 


i See e.g. Air Freight Certificate Renewal Case, C.A.B., Docket 4770, et al, Order E-10084, 
decided March i2, 1956, involving extension of C.A.B. S-year certificate for the carriage of 
property between major traffic centers. The Examiner's initial decision provided an extension for 
7 years, The Board's order on appeal limited this to a 5-year extension. The Examiner's initial 
decision contained numerous modifications of the previous certificate. These were, for the most 
part, affirmed by the Board. 
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c Moreover, it was the present examiner, and not the other 
examiners in Part A, who was presiding when the "natural gas" issues 4 
on abandonment were contested. | 


Respondents charge that the present examiner cannot handle the 
abandonment issues in Part B because in Part A, where the "natural 
gas" issue of abandonment was heard, he was the third examiner. 


The truth is that the sessions in Part A presided over by the other 
examiners related solely to the issue of Texas Eastern's proposed 
expansion of capacity and sales and proposed importation from Mexico. 
Those sessions were not concerned with the issues pertinent to the 
abandonment of the Little Inch, namely as to the cost of the expanded 
Service, with and without Little Inch. 


On May 28, 1956, Mr. Costello was designated to replace the 
ailing Mr. Simpson (Vol. 28, Tr. 3214). Prior to that time the 
proceedings had been limited to (a) Texas Eastern's submission of 
all its prepared direct testimony, subject to clarifying questions, and 
(b) cross-examination of Texas Eastern "Marketing witnesses". 
This was in accordance with the order specified in the stipulation at 
a pre-hearing conference. (Tr. 14) C 


The significance of the "marketing witnesses" and evidence was 
to show that there was a demand for additional gas. It was relevant 
solely to Texas Eastern's application for expansion. Apart from 
Texas Eastern's "canned" direct, all of the testimony in Part A 
relevant to abandonment of the Little Inch was received after Mr. 
Costello was designated presiding examiner. And Mr. Costello 
presided throughout Part B. 





2 The stipulation provided (Tr. 14) for the order of cross-examination. The first subject matter 
classification was“Market evidence", i.e. evidence as to demands for natural gas. Only after 
completion of such cross-examination were the parties permitted to cross examine the witnesses on 
the other subjects, such as engineering, costs, financing, which were involved in determining the 
cost of rendering the proposed expanded service, either with or without Little Inch. 
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Particularly glaring is the reference to Mr. Marsh as one of the 


previous examiners in this case whose appearance is claimed to limit 
the value of a decision by Mr. Costello in Part B. The one session 
and two part sessions under Mr. Marsh were not only limited to 
"market" evidence, but to the gas needs of one customer (Consolidated 
Natural Gas Co. and subsidiaries). And consent to his brief 
appearances as presiding examiner (Tr. 2982 - 3212) was sought and 
obtained by counsel for Texas Eastern and Consolidated as an 
accommodation to Consolidated's officers who had been scheduled for 
a time certain. (Tr. 2983, 3061-2). 


4. There is no merit to the claim of waiver. 


Texas Eastern claims (Br. 36) that because petitioners did not 
object to the omission of an intermediate decision in Part A, we waived 
our rights to an intermediate decision in Part B. Commission counsel 
blandly says (Br. 36) that if the procedure was sound in Part A, it could 
hardly be arbitrary for Part B. Both contentions are plainly without 


merit. 


The order of April 5, 1956 omitting the intermediate decision in 
Part A was based (p. 4) on the need for prompt decision of the expansion 
application to meet the urgent need asserted by Texas Eastern's 
customers for the winter of 1957/58. The asserted emergency in 
deciding whether or not to provide additional service has no relevance 


whatever in Part B, which involves no additional service whatever. 


The order of April 5, 1956, makes clear throughout that the ex- 
pedited procedure in Part A was not intended to be controlling as to 
Part B. 


The Commission did provide in Opinion 296, October 9, 1956, 
that the record be certified to the Commission at the end of the hearing 
in Part B. Petitioners promptly filed a petition on October 12, 1956, 
to retain the Examiner's decision. The Commission's order of October 
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25, 1956, ruled that this issue was premature and should be renewed 
at the close of the hearing in Part B. There was no indication 
whatever that petitioners had waived any rights to an intermediate 
decision in Part B. 


5. Texas Eastern claims that the Commission could have 
substituted another examiner to render the initial decision. This 


contention is contrary to law; academic; and in any event does not 


negate the right to an intermediate decision by an examiner appointed 
under the Act. 


We submit that the decision must be by the presiding examiner 
and not by another examiner unless the parties consent. There may 
be an exception of necessity, where the examiner becomes unavailable, 
but that is not the problem here. 


Texas Eastern contends (Br. 24) that this case is not within 
section 5(c) of the Act, and hence that under section 8 (a) the decision 
may be assigned to an examiner other than the presiding examiner. 

It first contends that this case involves rule-making or initial licensing; 
our response is set forth below in Part C. Texas Eastern then claims 
that this is a - 

"proceeding involving the validity or application of 

rates, facilities, or practices of public utilities 

or carriers.” 
That language is inapplicable here. It applies to rates, facilities or 
practices that a utility either proposes to put into effect, or has put 
into effect, on its own motion and without prior approval. 


In any event, the petitioners’ right to a decision by the presiding 
examiner is important even assuming that in a proper case another 
examiner might be assigned to write the decision. For unless 
circumstances exist which would require such substitution there is no 
reason to speculate that such substitution would be ordered. In any 
event that has not been done in this case. 
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Finally it should be noted that whether or not another examiner 
may be substituted for the presiding examiner, there is protection to 
petitioners in an examiner's decision.. The Administrative Procedure 
Act was passed in large part to avoid the mischief of a wholly 
"institutional" decision based on analysis by anonymous assistants. 

It assures the responsibility of initial decision or report by a quasi- 
judicial officer, with selection, tenure and independence as provided 
in the Act. 


So Under the Administrative Procedure Act the 
Intermediate Decision May Not Be Omitted 
without Consent 
1. Respondents err in suggesting that this is a case of rule- 
making. 


Texas Eastern urges (Br. 20) that the proceeding here is "rule- 
making" within section 8(a) of the Act. Tne clear wording of the Act 
repudiates the contention. Section 2(d) of the Act specifically defines 
"order" and "adjudication" as "including licensing". Section 2(e) de- 
fines "licensing" to include "grant, renewal, withdrawal" of a license. 
Throughout the Act licensing is subject to the same requirements as 
adjudication, save when express exceptions are noted. The only 


exception in section 8(a) pertains to "application for initial licenses." 


2. An abandonment proceeding is not an application for initial 
license. 


Our opening brief presents the material on this point (pp. 30-35). 
We noted, inter alia, that the Attorney General's 1945 interpretation 
referred to "application for initial licenses, i. e. original licenses as 
contradistinguished trom renewals or amendments of existing licenses." 
In 1947 the Attorney General said that in 1945 he referred to agency- 
initiated amendments. We observed that on the face of it his 1945 
interpretation related to applications for amendment. 
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Texas Eastern says the Attorney General in 1947 knew better than 
petitioners in 1957 what the Attorney General meant in 1945. All we 
know is what we read in the committee reports and they are clear enough. 


Mr. Ginnane, quoted by Texas Eastern (Br. 17) says thata 
company extending its routes might either apply for a new license or 
amended license, and that "the scope of the exception for initial 
licensing shouid not depend upon such procedural accidents". That 
is the position set forth in our opening brief (p. 35). We noted that 
if an application for amendment seeks a license that could legally be 
sought by a company not previously licensed, it should be treated as 
an application for initial license. 


But where an application to withdraw from, or to transfer, a 


license hypothesizes an existing license outstanding, such an applica- 
tion is obviously not one for an initial license. 


J. M. Huber Corporation v. F.P.C. 236 F. 2d 550 (3d Cir 1956) 
cited by the Commission (Br. 2¥Y) has nothing to do with our case. In 
Huber there was no omission of the Examiner's decision nor any 
construction of the Administrative Procedure Act. The court held 
that a producer must apply for permission to abandon gas sales; this 
ties in to the fact that such sales had long been subject to certificate 
requirements, even though this was not appreciated prior to the Phillips 
decision. It also appears that Huber sought in vain to withdraw filings 
duly made with the Commission, both its application tor a certificate 
and its rate schedule. 


An application for initial license seeks an initial grant from the 
sovereign of an authority which is not now the subject of rights and 
obligations established by the Government. An application to terminate 
the sovereign's existing license, and all the rights and obligations 
thereunder, is the very antithesis of an application for initial license. 
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3. Petitioners’ rights to an Examiner's decision in an 
abandonment proceeding are not impaired by the subordinate 
construction application consolidated therewith. 


The abandonment of the Little Inch from gas service and the 
conversion of the Little Inch to products service are inherently linked 
together. As the Commission stated in Opinion No. 282, in Docket 
G-2503, June 24, 1955, "The basic anda motivating reasons underlying 
this application is that Texas Eastern desires to go into the business 
of transporting petroleum products by means of the Little Inch pipe 
line.'*? In view of its purpose and dominant motivation, Texas Eastern 
cannot justity the withdrawal of the Little Inch trom gas service, as 
consistent with the public interest, unless the consequences of Texas 
Eastern's launching and operation of the Little Inch in products service 
are given consideration in relation to the public interest. City of 
Pittsburgh et al v. Federal Power Commission, 99 U.S. App. D.C. 
113, 237 F. 2d 741 (1956). 


A different issue is presented in regard to the linking together of 
the application for abandonment of the Little Inch with an application 


tor construction of gas facilities. 


There is nothing inherent in a request for abandonment of gas 
service on a pipeline (tor conversion to products) that links it to a new 
construction. Thus the applicant company might have spare gas capacity 
in its existing facilities. 


In fact this proceeding is, at the instance of Texas Easern, ona 
consolidation of two applications, rather than on an abandonment 
application alone: 


(1) This consolidation may serve to increase the burdens on 
applicant Texas Eastern,” but 1t cannot take away the rights of other 
parties opposing the abandonment. 


3 See pp. 321, 324, Joint Appendix, City of Pittsburgh v. Federal Power Commission, U.S. Court 
of Appeals for the District of Columbia Circuit, No. 12, 895. 


4 Petitioners believe that if there is a difference in the burden of proof provided in section 7(b) and 
section 7(c), Texas Eastem's submission of the applications as a joint project subjects it to the heavier 
burden, 
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(2) Even taking the case as Texas Eastern presents it, its ap- 
plication to construct loop gas lines on the Kosciusko line to replace 
the Little Inch gas facilities "is merely a subsidiary application pre- 
sented only in the event of approval of abandonment. It presents no 
contest by any party if the abandonment is approved." (Petr. Opening 
Br. 31-32). This has in no way been controverted or denied by either 
the Commission or Texas Eastern. 


The fundamental and dominant nature of this proceeding is an 
abandonment application. Texas Eastern pointed out in its reply Brief 
to the F. P.C. (p. 12): "The public policy issues before the Com- 
mission in Part B relate only to abandonment * * *". Petitioner's 
rights to an Examiner's decision in PartiB are not to be shrugged off 
because Texas Eastern is willing to supply new facilities in order to 
obtain approval ot the abandonment. va 


(3) Finally, we reiterate that the particular construction which 
has been consolidated with the abandonment proceeding may in fact 
take place to accommodate Texas Eastern's future expansion even if 
there is no abandonment or the abandonment is deferred. 


4. This case does not involve the conduct of military, naval 
or foreign affairs functions. 


All government agencies have a duty to consider whether the 
action requested of them is in furtherance ot or contrary to the nation's 
“safety and well-being”, including its national defense objectives. 
National Coal Assn. v. F.P.C., 89 App. D.C. 135, 191 F. 2d 462; 
City of Pittsburgh v. F.P.C., 237 F. 2d 741, 754. 


5 As pointed out in Petr. Opening Br. 31, that is what happened in the case of the South Louisiana 
line. 

The additional loop lines on the Kosciusko line will be constructed as a part of Texas Eastem's 
further expansion even if the abandonment is denied. 

It may be noted that Texas Eastern recently has applied for expansians of capacity both on its 
South Louisiana line and by loops on the Kosciusko line. See Federal Register for May 22, 1957 
(Vol. 26, pp. 3602--4) F.P.C. Docket G-12226/8, containing the F.P.C.'s notice of the filing 
by Texas Eastem of an application for expansion of capacity of 112,000 mef daily, long-term basis. 
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But consideration of a defense factor in the exercise of a regula- 
tory peacetime function hardly means that the case involves "the conduct 


of military, naval or foreign affairs functions". The Commission's 


contention to this effect is so bizarre, that the Commission in 
substance apologizes for its contention by suggesting that it is 
consistent with "strict ordination of the law." (Br. 28). 


Moreover, in this case all that happened in fact was that the 
Commission asked the Office of Defense Mobilization for its views, and 
that office in effect replied that the Little Inch conversion project made 
little difference to national defense planning one way or the other. 

This reply was made part of the record by the Commission's order of 
April 16, 1957. 


The Commission's Recitation that Due and 
Timely Extension of its Function Imperatively 
and Unavoidable Requires Omission of the 
Intermediate Decision is Arbitrary and 
Contrary to Law. 
a The Act requires an emergency and does not provide for 
a mere balancing of conveniences in the management of the agency's 


docket. 


The Commission argues (Br. 34) that the issue of omission of 
the intermediate decision is merely a matter of "agency management... 
of its dockets."" But Congress did not provide for omission of the 
intermediate decision whenever the agency deemed this advisaple in 
the public interest, as on a balancing of conveniences. The omission 
is permitted only where "imperatively and unavoidably" required. 
The Attorney General referred to "the emergent instances indicated" 
in the statute, and Congressman Walter noted that an intermediate 
decision could be omitted where the agency's functioning rendered it 
"impossible". (Petr. opening Br. 18-19). 
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The Commission's brief complains (p. 33) because of petitioners’ 
reiteration that there must be an "emergency" to warrant omission of 
the intermediate procedure. The brief goes so far as to Say that the 
Attorney General only spoke of "emergent instances indicated" by the 
law, and not of an “emergency” which, says the Commission, is "quite 
different." (F.P.C. Br. 33). 


The word "emergent" is frequently used as the adjective for 
"emergency”. But even the most pedantic niceties as to differences 
in meaning offer no important distinctions in the substance of the 


; : 6 
events or conditions involved. 


The statutory language, the Attorney General's reference, and 
other material cited in Petr. opening Br. pp. 18-19, fully support the 


requirements of emergency. 


2. Respondents’ further comments as to the cost savings fail 
to provide any support for the Commission's order. 


a. Counsel for the Commission (Br. 35) say that the 
"Commission was convinced that definite savings would result in..... 
construction costs." But all the Commission's order of March 11, 


1957 says is that "savings in construction.....costs might accrue." 
(Emphasis added). 


b. Let us accept the Commission's finding that conversion 
would accomplish reduction in cost of gas service. Let us overlook 
the fact that petitioners have consented to the abandonment if there is 
a severance of the Little Inch, in which event the same savings in gas 
service costs would be available. 


6 Webster's New Intemational Dictionary sets forth: 


emergency* *** 2. An unforeseen combination of circumstances which calls for immediate 
action; also, less properly, exigency. 

Emergent* ** * 2. Suddenly appearing; arising unexpectedly, calling for prompt action; 
urgent; as emergent danger. 
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The fact is that even on the assumption of saving in cost of gas 
service, the omission or retention of the Examiner's decision will 
not alter by one iota the rates set in the proceeding on Eastern's 
proposed rate increase. (Petr. Opening Br. 20-21.) 


If the abandonment is authorized, the new facilities will 
undoubtedly be constructed before the rate proceeding is decided. And 
contrary to Texas Eastern's unsupported assertion it would suffice if 
the certificate has been issued and accepted by that time, for the 
Savings involved were already testified to by Texas Eastern and found 
by the Commission. 


The Commission's "settled policy and practice" is to adjust the 
test year experience "for known changes which have occurred or will 
occur."" Northern Natural Gas Co., 11 F.P.C. 123, 129 (June 11, 1952). 


The Commission's brief (p. 35) does not take issue with this clear- 
cut analysis but erroneously says that petitioners suggest that savings 
are no ground for attention. What petitioners do say is that delay in 
instituting cost savings involves no emergency if they do not affect rates. 
We also say that modest rate savings are not, per se, a ground for 
omitting the Examiner's decision. 


3. The nature of the issues does not justify the omission order. 


a. This case involves controverted issues of fact and 
credibility of witnesses. 


The Commission's order of March 11, 1957 states that the issues 
involve "no questions ot credibility of witnesses.'' Texas Eastern 
claims (Br. 40) this was a proper finding on the record and that the 
Commission was not required to await the briefs before ruling on its 


motion. 


Commission's counsel insinuates (Br. 34) that the controverted 
factual issues in Part B referred to by petitioners are a mere ex post 
facto afterthought. That is completely untounded. 
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The existence of controverted factual issues in Part B is nothing 
new, but was recognized by the Commission as long ago as its order of 
April 5, 1956 (Jt. Appx. 43 ). That order specifically sets forth 
that it is because of the "protracted and controversial issues relating 
to products operations", that those issues were being segregated for 
hearing in Part B. 


As to demeanor of Texas Eastern"s witnesses, on February 6, 
1956 undersigned counsel plainly set forth in oral opposition to Texas 
Eastern's motion, that there were issues of demeanor and credibility, 
giving particular illustrations and stating there were others. (Tr. 11, 
221, Jt. App. 147 ) Yeton March 11, 1956, the Commission 
blandly asserted there were no issues of credibility. Petitioners 
confined their opening brief tiled March 11, to presentation of their 
direct case;their reply brief filed March 25, refuted the contentions in 
Texas Eastern's brief, and showed how Texas Eastern's witnesses 
were discredited by their demeanor and responses. 


We do not understand how an agency can base a procedural 
decision on the nature of the issues, unless it makes some effort to 
ascertain what are the issues being presented by the parties. The 
Commission had already noted on April 5, 1956, that there were 
protracted and controversial issues relating to products operations. 

As soon as the matter became relevant, petitioners’ counsel pointed 
out that there were issues of credibility and demeanor of witnesses 
(Tr. 11, 121). Yet the Commission made its contrary statement prior 
to the filing of the briefs. 


Plainly the Commission was not really analyzing what the issues 
were in this case. It was rather doing its best to grant Texas Eastern's 
request by casting its statements in the mold tound acceptable in 
Colorado Interstate v. F.P.C., 209 F. 2d 717 (10th Cir. 1954). 
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Let us look at the record. This is not a case like Colorado 
Interstate where "with slight variation the facts as revealed by 
Colorado's books were taken as tne basic facts considered by the Com- 
mission in reaching its conclusions."" (209 F. 2d at 723). 


In this case, on the contrary, there was sharp conflict on the 
economic facts. This is not the time or place to review the evidence 
on the merits. But in view of the respondenis' briefs it is proper to 
note the kind of controversy awaiting decision. 


(1) The central conflict was in the industry and economic 
appraisal of the Little Inch, as a products line, in terms of its 
markets and impact. 


Texas Eastern's own brief before the Commission reveals the 
conflict on a key issue of economic fact, - whether the launching of the 
Little Inch as a products line is or is not dependent on its nexus with a 
natural gas company. 


The testimony of Mr. Salmon, for the barge intervenors, set 


forth an extensive analysis of the Little Inch as a products line if 
viewed as an independent venture, not linked to a natural gas company. 
It was his testimony that the venture must be regarded "as failing to 
provide a sound basis for investment by an independent company." 

(See Barge Intervenors' Opening Brief to F.P.C. at P. 36 1f., citing 
e. g. Tr. 8655.) 


Texas Eastern's opening briet to F.P.C. referred to Mr. Marshall's 
testimony (Tr. 10840) that he and others of his acquaintance would be 
happy to join a syndicate to take over the line. Texas Eastern 
trumpeted (Br. at 40): "His (Mr. Salmon's) testimony in this regard 
is flatly contradicted by that ot Mr. Marshall.'"' (Emphasis added. ) 


(2) This basic issue of economic fact, - an issue of appraisal - 
in turn invoived a host of subsidiary econanic matters, as to which 


there were not only numerous ditferences in evaluation between witnesses 
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but also direct conflict as to specific facts. An example of the latter 
arose in regard to LP gas markets for the Little Inch, which were 
placed high by Texas Eastern's witness Brockschmidt and low by barge 
intervenors’ witness Salmon. The issue arose as to the consideration 
given by Mr. Brockschmidt to the large Midwest production of LP gas 
at the well-known plants at Panola, Ili. and Doe Run, Ky. which process 
natural gas. On cross-examination Mr. Brockschmidt asserted positively, 
and reiterated six times, that only miniscule quantities of LP gas were 
produced at these plants. Mr. Salmon testified on the basis of his 
personal negotiation and industry knowledge, that the output of these 
plants totals almost 20,000 barrels of LP gas daily. (See Barge 
Intervenors’ Closing Brief to F. P.C. at 45-6, citing e. g. Tr. 8421-3, 
as to Brockschmidt, and Tr. 8683/4, as to Salmon.) 


There was thus not only a specific fact issue of importance, but 
also an underlying question of reliability. Mr. Salmon made full 
inquiry into the pertinent economic facts. Texas Eastern's witnesses 
were more cursory since in any event the natural gas industry would 
shelter and assure the success of the overall project. 


(3) Another important issue in the case is the nature of the 
market involved, for the industry facts and practice are significant 
with respect to the legal issues. 


Witnesses for the barge intervenors testified that there was a 
well-defined commercial transportation market, recognized as such in 
the petroleum industry, which is now served by the contract tank barge 
operators and which would be basically the market served by the Little 
Inch line. This is the market for the long-haul large-volume 
transportation of clean petroleum products from the Gulf Coast and 
lower Mississippi Valley to the Ohio Valley and middle and upper 
Mississippi Valley. (See Barge Intervenors' Opening Brief to F. PC., 
p. 9 ff., citing e. g. Salmon at Tr. 8636 Merrill, at Tr. 8553. ) 





T See Report of the Attorney General's National Committee to Study the Antitrust Laws, at p. 44: 

" *The problem of defining a market turns on discovering pattems of trade which are followed in 
practice." (Citing U.S. v. United Shoe Machinery Corp., 110 F. Supp. 295, 303(D. Mass., 1953), 
aff'd per curiam, 347 U.S. 521, 1954.) Identification of markets required for solution of an antitrust 
problem is primarily one of fact.” (Emphasis supplied.) 
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Following the classic response of all antitrust defendants, Texas 
Eastern claimed there was no such separate segment of commerce 
(Orig. Br. to F.P.C. at 53), and noted in support the testimony of its 
witness Mr. Marshall (e. g. Tr. 10916) denying that the industry 
recognizes the transportation market testified to by Mr. Salmon. 


(4) Mr. Salmon concluded that although the Little Inch cannot 
Stand on its own teet as a products line Texas Eastern, by virtue of the 
natural gas shelter, can and will take over the bulk of the products now 
hauled by barge trom the Gulf Coast and lower Mississippi Valley to the 
Midwest. (Barge Intervenors' Opening Briet to F. P.C., 56-60.) 


Texas Eastern set torth the contrary testimony of its expert 
witnesses and submitted that the Commission should accept their 
testimony as the "preponderance ot the evidence."" (Reply brief to 
F.P.C. at p. 4.) 


The foregoing illustrate not only the existence but the importance 
of the controverted factual issues in the controversy pending before 
the Commission. All briefs filed with the Commission by petitioners, 
Texas Eastern and Staff Counsel were lodged with this Court when the 
petition to review was filed. Those briefs were incorporated by 
reference in the barge intervenors' petition of March 26, 1957, which 
was appended to the petition for review and is part of the record. 
Reference is made to those briefs as a whole, and not merely to the 
instane2s noted above, to show the wide span of the controverted 


factual issues.° 


: Since we are only noting the existence of factual issues, which are shown by the briefs, and do 
not purport to argue those issues on the merits, we have not burdened the printed joint appendix 
with the testimony cited in the briefs before the F.P.C. The Court may of course refer to the 
transcript before the F.P.C. if it so desires. 
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We emphasize here, as before the Commission, that determination 
of complex fact issues such as the appraisals by the experts in this case 
depends in significant degree on the responsibility of the witnesses. 


Demeanor of Texas Eastern's witnesses was much stressed in 
our closing brief to the Commission, not as a matter of scolding” but 
as part of a searching refutation of Texas Eastern's testimony. It 
was for this reason that barge intervenors pointed out that although 
Texas Eastern's witnesses had industry background their testimony in 
furtherance of Texas Eastern's position went far beyond the real 
knowledge and grasp of the witnesses. (See Barge Intervenors' Closing 
Brief to F.P.C. at p. 42, for Mr. Fisher; p. 46, tor Mr. Brockschmidt; 
p. 74, for Mr. Saunders; p. 94, for Mr. Marshall; and pp. 113-7 for 
concluding evaluation. ) 


We therefore concluded "upon the basis of the transcript and 
their demeanor, that in regard to the issues of this case the tour 


principal witnesses presented by Texas Eastern have been discredited 


as responsible witnesses."" (Barge Intervenors' Closing Brief to 
F.P.C., p. 115.) 


The decision of the Presiding Examiner who heard and observed 
these witnesses may not properly be dispensed with except in case otf 
necessity or emergency. 


b. The lack of controverted fact issues would not be ground 
for omitting the intermediate decision entirely but only for modifying 


the type of intermediate decision. 


Commission counsel quote from, but misunderstand, the Senate 
Committee Report (S. Doc. 248, 79th Cong. p. 210) referring to the 
agency's discretion in case of rule making or initial licensing. The 
Senate Committee points out that the agency is being given discretion 
not to scrap the examiner's recommended decision but to replace it 
with the alternative of, say, a tentative decision by the agency. 
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The Commission (and the court in Colorado Interstate) have mis- 


understood this report, and have erroneously assumed that the lack of 
controverted factual issues is ground for dispensing entirely with an 
intermediate decision. 


4. The cases cited by respondents are distinguishable. 


As indicated in our opening brief (pp. 28 -- 30) the cases relied 
on by respondents are distinguishable. . So also is R.C.A. Communications 
v. F.C.C. 238 F. 2d 24(D.C. Cir. 1956), since R.C.A. did not take 
timely or proper exception to the omission order. The R.C.A. case 
certainly does not suggest that the examiner's decision may properly 
be omitted in all "remand" cases. In that case the order was vacated 
not because the hearing was incomplete, but because the agency applied 
erroneous Standards to the evidence. In the case of Texas Eastern's 
project this Court virtually directed the Commission to entertain a new 
matter, the antitrust and unfair competition issues. The agency 
process on these issues and evidence require an Examiner's decision to 
assure deliberative consideration py the Commission of the matters 


previously rejected entirely. 


E. This Court has jurisdiction of the petition to review. 


5. In our opening brief we anticipated that respondents would 
renew an attack on the jurisdiction of this Court, and accordingly 


briefed the issues. 


Respondents have assigned the discussion of the jurisdictional 
objections to the Commission's brief (pp. 11-24). 


The Commission's brief concedes (p. 15) that some orders, inter- 
locutory in form or time of occurrence, are final and definitive in sub- 
stance. That is petitioners’ case. 
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The cases cited against reviewability are uniformly inapt. They 
deal with: (1) orders initiating hearings or investigations, or denying 
motions (a) to dismiss complaints before hearing or (b) to withdraw 
registration statements; ” (2) orders fixing the place where a hearing 
is to be held; ” (3) regulations ot general applicability reviewable by 
injunction and not by the procedure laid down in the Act.” 


The language in the opinions cited must be read in the context of 
the cases, all involving plainly preiimmary arrangements for hearing. 


As pointed out in our opening brief (p. 38 et seq.) Metropolitan 
Edison says that the order must be one "dealing with the merits of a 
proceeding and resulting from a hearing upon evidence."’ But in fact 
that is not the test. 


The order in this case terminating the jurisdiction of the Presid- 
ing Examiner, unlike the orders in the cases cited by the Commission, 
has a definitive character that denies a fundamental right. It bears 
repeating that petitioners here complain of deprivation of rights 
prescribed by statute. If the Commission's order is permitted to 
Stand, the deprivation, for all practical purposes, will be final and 
irremediable. For, if the order should be set aside only after 
decision by the Commission on the merits, the administrative process 
carefully and deliberately prescribed by Congress would be turned 
inside out. 


The independent decision of the examiner would be undermined. 
Instead of the agency, as required by the Act, giving weight to the 
independent decision of its examiner, the examiner's decision would 


necessarily be made against the background of the Commission's findings. 





9 Federal Power Commission v. Metropolitan Edison Co. , 304 U.S. 375 (1938); John J. Casale Inc., 
v. United States, 52 F. Supp. 1005(D.C. Del., 1943), affirmed, per curiam, 321 U.S. 752, 
10 Eastem Utilities Associates v. $.E.C., 162 F. 2d 385 (Ist Cir,, 1947). 


ql Magnolia Petroleum Co. v. F. P. C., 236 F. 2d 785 (Sth Cir., 1956); certiorari denied, 352 
U.S. 968. 

United Gas Pipe Line Co. v. F.P.C., 86 U.S. App. D. C. 314, 181 F. 2d 796 (1950), certiorari 
denied, 340 U.S. 827. 


4. 
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If it may be speculated that in some case an examiner's decision might 
not be influenced by the Commission's ruling, it is with the great run 
of cases that procedure is concerned. And the clear danger and 
probability is that the examiner will be influenced by the Commission's 
decision. Such canpromising of the independence of the examiner's 


judgment is incompatible with the integrity of the administrative process 


which was the objective of the Act. 


2. The other jurisdictional arguments made by the Commission 
are merely verbal variants based on the Commission's conclusion that 
petitioners have not suffered denial of a fundamental right. The Com- 
mission itself recognizes this. It says that its argument that 
petitioners are not aggrieved" is "a corollary" to the conclusion that 
the order is not reviewable. (Br. 18). It says that "the same 
considerations” show that the administrative remedies have not been 
exhausted (Br. 21). 


Since the order terminating the Examiner's jurisdiction is an 
immediate denial of a fundamental right, which is in practical effect 
irremediable unless reviewed at this time, petitioners are obviously 
aggrieved and have exhausted their administrative remedies. 


CONCLUSION 


The Commission's orders complained of shouid be vacated and 
the cause remanded for an initial or recommended decision by the 
Presiding Examiner. 


Respecttully submitted, 
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(i) 


PETITIONERS' STATEMENT OF QUESTIONS PRESENTED 


Intervenor (Texas Eastern) applied to the Federal Power Commission 
for permission, under section 7(b) of the Natural Gas Act to abandon 
natural gas service on its certificated Little Inch pipeline, and also ap- 
plied for issuance, under section 7(c) of said Act, of a certificate of con- 
venience and necessity to construct replacement facilities to render the 


same natural gas service. 


The Commission issued an order omitting the intermediate decision 
requirement, and terminated the jurisdiction of the Presiding Examiner 


with the close of the reception of evidence. 
The questions presented are: 


1. Whether the Commission is determining an "application for 
initial license", so that it has authority under section 8 (a) of the Adminis- 
trative Procedure Act to issue order omitting the intermediate decision 


requirement. 


2. Whether said order, which recites that it is imperatively and 
unavoidably required for due and timely execution of the Commission's 
functions, is not arbitrary and contrary to the Act when the supporting 
findings showing the basis of the Commission's determination reveal that 
there is no emergency, and when it further appears that the case involves 
controverted issues of fact and credibility and demeanor of witnesses. 


3. Whether this Court has jurisdiction to review said orders ter- 


minating the jurisdiction of the Presiding Examiner. 
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UNITED STATES COURT OF APPEALS 
is For The District Of Columbia Circuit 


y No. 13, 846 


CHOTIN TOWING CORPORATION; GREENVILLE TOWING COMPANY, INC. ; 
THE COMET RIVER COMPANY; G. W. GLADDERS TOWING COMPANY, INC.; 


. WALTER G. HOUGHLAND, INC.; INDUSTRIAL MARINE SERVICE, INC.; 
» INGRAM BARGE COMPANY; LEA RIVER LINES, INC. 
5 Petitioners 
E Vv. 
> FEDERAL POWER COMMISSION 
> Respondent, 
a TEXAS EASTERN TRANSMISSION CORPORATION, 
Intervenor 
» ON PETITION TO REVIEW ORDERS 


OF THE FEDERAL POWER COMMISSION 


BRIEF OF PETITIONERS 


”- JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under section 19(b) of the 


- Natural Gas Act, 15 U.S.C. sec. 717r(b), and the All Writs Act, 28 U.S.C. 
> sec. 1651 (a), to review and vacate orders of the Federal Power Commis- 
“i sion ("Commission") issued March 11, 1957 and April 16, 1957, in con- 
4 solidated Docket G-2503 et al, a proceeding under section 7 of the Natural 
7 Gas Act. 
j The Commission's order of March 11, 1957, terminated the juris- 
. diction of the Presiding Examiner and ordered the omission of any inter- 
. mediate decision. 
a On March 26, 1957, your petitioners filed a petition for rehearing of 
‘ said order. By letter dated March 29, 1957, the Commission's Secretary 


a returned said petition for rehearing on the ground that it was not provided 
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for under the Commission's rules. On April 1, 1957, petitioners filed a 
pleading appealing from the action of the Secretary, and in the alternative 
petitioning the Commission to vacate its order of March 11, 1957. 

The Commission's order issued April 16, 1957, denied the appeal 
of the barge intervenors and scheduled the proceeding for oral argument 
before the Commission on the merits. Oral argument was heard on May 10, 
1957, 

The petition to review the orders of the Commission was filed April 


26, 1957. Respondent Commission and intervenor Texas Eastern filed 
motions to dismiss the petition for review. On May 10, 1957, this Court 
ordered that these motions be "denied without prejudice to a renewal in 


the briefs and at the argument of this case on the merits." 


CONCISE STATEMENT OF THE CASE 

Texas Eastern filed an application on July 26, 1954, seeking per- 
mission under section 7 (b) of the Natural Gas Act to withdraw the major 
part of the Little Inch pipe line (from Beaumont, Texas to Moundsville, 

W. Virginia) from natural gas service for conversion to petroleum products 
transportation. Texas Eastern also sought a certificate under section 7 (c) 
of the Natural Gas Act to construct certain facilities to render the same 
natural gas service previously provided by the Little Inch, namely to con- 
struct the South Louisiana line from Texas to Kosciusko, Miss., and to 

add compressor capacity on its "Kosciusko line" between Kosciusko and 
Connellsville, Pa. In this proceeding, Docket G-2503, the Commission on 
June 24, 1955, issued its order, accompanying its Opinion No. 282, grant- 
ing Texas Eastern's request. 

This Court, on March 8, 1956, set aside said order and remanded 
the case for further proceedings. City of Pittsburgh, Chotin Towing Corpo- 
ration et al. v. Federal Power Commission, 99 U.S. App. D.C. 113, 

237 F.2d 741. This Court held that the Commission had erred, inter alia, 
in refusing to receive and consider evidence tendered by your petitioners, 
Chotin Towing Corp. etal. (Barge Intervenors below), as to the conse- 
quences of the Little Inch, if converted to products, in displacing barge 
operators engaged in the pertinent products transportation market, 
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tending to monopoly in violation of the purpose of the antitrust laws. The 
Commission had ruled that it had no jurisdiction or concern with any conse- 
quences of conversion of the Little Inch to products transportation except 
as to impact on natural gas consumers and service. 

On December 16, 1955, while the appeal was pending before this 
Court, Texas Eastern filed applications (Docket G-9784 et al) to expand 
capacity by 250,000 mcf daily and to construct facilities therefor - to ex- 
pand the capacity of the South Louisiana line and other facilities authorized 
in G-2503, and to add 530 miles of loop lines to the Kosciusko pipe line, etc. 

Hearings were begun in Docket G-9784 on March 19, 1956, 11 days 
after this Court's opinion but before the mandate came down. At these 
hearings Texas Eastern proposed to handle its expansion in two alternative 
ways: (a) If the Little Inch were retired from gas service - by constructing 
all the facilities contemplated in the application filed December 16, 1955. 
(b) If the Little Inch were retained in gas service - by constructing the 
facilities authorized for construction in G-2503, and also certain other 
facilities, including only 77 miles of loops on the Kosciusko line. These are 
referred to as the minimum looping or minimum expansion facilities. 

On April 5, 1956, the Commission reopened and consolidated the re- 
manded Docket G-2503 with Docket G-9784 et al. It then directed that these 


consolidated proceedings be conducted in two parts, and that after Part A 


the record be certified to the Commission to determine (1) whether to 
authorize the expansion in sales requested in G-9784, the construction of 
the facilities previously authorized in G-2503 and the construction of mini- 
mum expansion facilities, and (2) whether, insofar as gas operations only 
are concerned, the public convenience and necessity permit the retirement 
of the Little Inch and the construction of the full looping facilities requested 
in G-9784. 

In this order of April 5, 1956, the Commission stated: 


"It will be contrary to the interesis of the public and 
the parties for us to hear protracted and controversial 
issues relating to products operations if we are to deny the 
abandonment on other grounds in any event. It is clear that 
if any certificate is to be issued before we have heard and 
determined the said question relating to products operations, 
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it must be limited to such facilities as are required while the 
Little Inch is retained in gas service." 


On April 16, 1956, the Commission also ordered the issuance to 
Texas Eastern of a temporary certificate of public convenience and neces- 
sity to complete construction and to operate the facilities authorized in 
Docket G-2503. Texas Eastern's application recited that it had already 
removed certain compression facilities from the Little Inch line, and, 
therefore, had to operate the new facilities in order to meet its sales re- 
quirement. The Commission stated (15 F.P.C. 1295, 1296): 


*Texas Eastern, by its application in Docket No. G-2503, 
did not, nor does it now, request authority to serve any new 
markets, to serve additional gas to any existing markets, or 
to increase delivery facilities to any existing customers. In 
the circumstances, it appears that Texas Eastern is faced 
with an emergency insofar as maintaining adequate service 
to its present customers. 


“The Commission recognizes, however, that Texas 
Eastern, by construction of all the facilities involved in 
docket No. G-2503 and by retention of the Little Inch line in 
gas service, will have substantially greater capacity than it 
had prior to issuance of our order in Docket No. G-2503." 


On October 9, 1956, following the hearing in Part A, the Commission 
issued an order which authorized the expansion in sales of 250,000 mcf daily 
applied for in G-9784, the construction of the facilities originally authorized 
in G-2503 and covered by the temporary certificate of April 16, 1956, and 
the construction of the minimum expansion facilities. In the Commission's 
accompanying Opinion No. 296 (16 F.P.C. 27, prelim. print), the Com- 
mission also determined that from the viewpoint of natural gas interest 
alone it would permit abandonment of the Little Inch and related facilities, 


and permit construction of the maximum facilities applied for. 
The Commission's order of October 9, 1956, further provided in 


paragraph (L) that further proceedings in Part B should be held on Octo- 
ber 29, 1956. Paragraph (M) of this order prescribed the order of pre- 
senting witnesses in Part B and concluded: 


(vii) Upon receipt of all of the foregoing into the record, 
the Presiding Examiner shall fix dates and order for the filing 
of briefs, and certify the record to the Commission for final 
disposition." 





On October 25, 1956, the Commission issued a further procedural 
order, and, inter alia, denied as premature the petition filed October 12, 


1956, by Barge Intervenors, your petitioners. That petition had, inter 
alia, sought to modify the order of October 9 by providing that the Examiner 
submit an initial decision following the conclusion of hearings in Part B. 

The hearings in Part B started October 29, 1956 (at Tr. 7047) and 
with recesses, concluded on February 6, 1957 (at Tr. 11,260). Texas 
Eastern presented six witnesses, who were cross-examined; barge inter- 
venors, your petitioners herein, presented six witnesses, who were 
cross-examined; Texas Eastern presented two new witnesses in rebuttal, 
and they were cross-examined; barge intervenors recalled one witness in 
rejoinder and he was cross-examined. Neither the Staff nor any other 
parties presented witnesses. Exhibits were offered at each stage by Texas 
Eastern and by barge intervenors, and Exhibits B-159 to B-242 were re- 
ceived in evidence. 

Texas Eastern and barge intervenors filed opening briefs on March 11, 
1957, and reply briefs on March 25, 1957. Staff counsel filed one brief, 
in support of Texas Eastern's application, on March 9, 1957. 

On February 6, 1957, at the conclusion of the hearing, Texas Eastern 
made an oral motion requesting that the intermediate decision be omitted. 
The motion, which was opposed by barge intervenors, your petitioners 
herein, was duly granted by the Commission's order issued March 11, 

1957 (which is Appendix A to Pet. for Review). 

In the order of March 11, 1957, the Commission made a formal find- 
ing reciting that due and timely execution of its functions so required, and 
set forth the following as the basis of its order: The intermediate decision 
would mean additional delay of a decision in proceedings which have been 
pending over 2-1/2 years. If the abandonment should be finally author- 
ized Texas Eastern would achieve reduction in cost of gas service esti- 
mated at approximately $4, 000, 000 annually, which should inure to the 
benefit of the ultimate consumers at the earliest date. Additionally, it 
would foreclose savings in construction costs which might accrue through 


using the same construction crews and contractors to construct the 
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minimum and maximum facilities. The issues remaining for determina- 
tion are matters of law or policy or ultimate conclusions to be drawn 
from differing hypotheses involving no questions of credibility of witnes- 
ses and are within the Commission's expert competency to decide in the first 
instance. } 

To avoid duplication this Statement does not repeat petitioners’ de- 
tailed analysis of these points, set forth in the Argument, below pp. 19-27, 
where it is shown that there is no support either in these findings or in 
the record for the Commission's order. 

The subsequent actions of the Commission are set forth in Juris- 
dictional Statement. 


STATUTES INVOLVED 
These are set forth below in an Appendix. 
STATEMENT OF POINTS 


1. Petitioners were deprived of their statutory right to a decision 
in the first instance by the independent, quasi-judicial examiner. 

2. The Commission erred in assuming jurisdiction to give final 
consideration to the merits of the proceeding after terminating the juris- 
diction of the examiner to render a decision. 

3. The Commission's order formally reciting that due and timely 
execution of its functions imperatively and unavoidably required omission 
of the intermediate decision requirement was without genuine and demon- 
strable cause justifying said omission, and the order was arbitrary, un- 
supported by the findings and record, and contrary to the Act. The Act 
requires an emergency condition. The Commission's supporting findings 
do not show existence of an emergency. Certain statements as to the 
nature of the issues are not only irrelevant but are erroneous and arbi- 
trary. 

4. The Commission was without authority under section 8 (a) of the 
Administrative Procedure Act to omit the intermediate decision in an 
abandonment proceeding since this is not an "application for initial 


licensing." 


r< 
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5. The Commission's orders are reviewable. 


SUMMARY OF ARGUMENT 


This is a proceeding under the Natural Gas Act to consider applica- 
tions filed by Texas Eastern for permission under section 7(b) to abandon 
the Little Inch line (for conversion to petroleum products transportation) 
and for a certificate to construct certain facilities capable of rendering 
equivalent service. Petitioners have been denied an important and funda- 
mental right by the Commission's orders terminating the jurisdiction of 
the Presiding Examiner at the close of the hearing and omitting the inter- 
mediate decision requirement. 

I. The requirement that the examiner render an initial or recom- 
mended decision was provided in section 8 (a) of the Administrative Proce- 
dure Act as a minimum safeguard of the integrity of the administrative 
process. 

Congress requires that an agency which does not itself preside at 
the hearing must invoke the jurisdiction of a presiding officer whose inde- 
pendence and tenure are assured by the Act. 

A quasi-judicial status was established for hearing examiners in 
response to prior complaints that they were subservient to agency heads 
in their proposed findings of fact and recommendations. The examiner's 
decision must be given weight as part of the record in the case, and must 
include not only his findings of fact, including evaluation of witnesses, 
but also his conclusions and underlying reasons on all material issues 
of law and discretion. 

The examiner's decision assures a responsibility and deliberative 
consideration that cannot be provided by analysis of the record and issues 
by anonymous assistants. Nor as a practical matter can this be provided 
by busy agency heads with manifold policy and administrative responsi- 
bilities, unless the record that comes to them for disposition contains the 
examiner's report. The examiner's study, both during and after the hear- 
ing ,of the interrelated issues of fact, law and policy, invests his decision 
with the perspective of both a full probing of the particular record and 
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also an objective analysis of the controverted issues of fact, law and 
policy, particularly in relation to the agency's pattern of decision. This 
is basic to the hearing prescribed by law and to the rule of law in the 
administrative process. 

Il. The Commission's order of March 11, 1957 was not justified 
under the limited exceptions provided by the Act for dispensing with 
minimum safeguards. 

A. Assuming arguendo that this is a case of initial licensing, 
neither the record nor the findings in the Commission's order support 
its recitation that due and timely execution of its functions requires omis- 
sion of the intermediate report. 

1, There is no situation of emergency which is what the 
Act requires. Texas Eastern's applications to abandon the Little Inch 


and to construct other facilities mean no increase in service. 


2. The Commission stressed its finding that Texas Eastern's 


applications, if granted, would reduce cost of gas service and stated that 
this saving, if authorized, should inure to the benefit of ultimate con- 
sumers at the earliest date. But any delay due to an examiner's decision 
would not in any event govern Texas Eastern's gas rates. In any event, 
the benefit of a 2% reduction in cost of service is not an emergency that 
justifies omitting the intermediate decision. 

3. The Commission refers to the fact that the proceeding 
already has been pending over 2-1/2 years. This was largely due to the 
Commission's errors in the first proceeding, and also to its decision on 
remand to first take up Texas Eastern's expansion application. 

If anything the length and nature of the proceeding is a reason to 
require rather than omit an examiner's report in aid of a sound decision. 
In 1955 the Commission insisted on an examiner's report in this docket 
because of the complexity of the issues. Today the issues are even more 
complicated, and as the Commission noted in April 1956 involve considera- 
tion of "protracted and controversial issues relating to products opera- 
tions."’ These are not within the Commission's normal cognizance. The 
report of the examiner who became informed on these matters during 
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the hearing would actually avoid delay in study of a mass of conflicting 


testimony, but in any event is an important benefit to which the petition- 
ers are entitled. 


4. The Commission erred in supposing there were not con- 
troverted fact issues or questions of credibility. It was doubly arbitrary 
in saying this before the briefs were filed; the briefs clearly show the 
existence of those issues. In any event this consideration would at most 
justify use of another type of intermediate decision and not complete omis- 
sion of same. 

Although we need not consider whether the Commission could validly 
have provided another type of intermediate decision, petitioners submit 
this would have constituted an abuse of discretion in view of the contro- 
verted fact issues and questions of demeanor and credibility. 

0. The Commission said there might be a saving in con- 
struction costs if Texas Eastern could construct facilities involved here 
at the same time that it constructed facilities certificated in October, 

1956 on its large expansion application. This falls short of any finding 
that specific, substantial savings would materialize. In any event, the 
ability to economize by jointly constructing two distinct programs is not 
an emergency justifying curtailment of the normal decision process for 
either. 

B. But the Commission was completely without authority to 
omit the intermediate decision since the application for abandonment is 
not "an application for initial licensing." 

The Commission cannot validly dispense with the statutory require- 
ment for an examiner's report for an abandonment application by consoli- 
dating it with an application for construction. 

Applications for initial licensing presume the type of application 
that could be legally filed by one not previously licensed. 

I. The order complained of is reviewable by this Court under the 
Natural Gas Act. It was not a mere incident of a hearing. It was a defini- 
tive order terminating the examiner's jurisdiction. It consummated a 


denial of petitioners’ right to an examiner's decision prior to any 
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Commission consideration of the merits. Prompt judicial review is 
necessary to correct the extinguishment of that right, otherwise the sub- 
stance of the system established by Congress will be sacrificed to mere 
formalism. 

Review is available under section 19(b) of the Natural Gas Act. 
Reviewability is also fortified by considering that Act in conjunction with 
the All Writs Act. This Court will review a definitive order that effec- | 
tively denies a basic right such as the right to intervene; the right toa 
comparative hearing; and here the right to an examiner's decision in the 
first instance. In all these cases the speculative possibility exists that 
notwithstanding the agency's denial of right, the final order on the merits 
may be satisfactory to the party whose rights are denied. That does not 
cloak the definitive order denying the right with immunity from prompt 
judicial review. 


ARGUMENT 


Integrity of the administrative process is the cardinal objective of 
the Administrative Procedure Act (sometimes hereafter the Act"). The 
concept of integrity is used in its broadest sense - embracing not only | 
fairness and insulation from improper influence, but a trustworthy process 
of hearing and consideration that aims at an objective and deliberative 
decision. 

A central element of that law, and one of its fundamental safeguards, 
is the quasi-judicial status of the presiding examiner, given tenure and 
independence, and designated not only to monitor the hearing, but to make 
an initial analysis and report, either as an initial or recommended deci- 
sion. 

In this case the Commission terminated the jurisdiction of the Pre- 
siding Examiner at the close of the reception of evidence. Petitioners say 
that the basic integrity of the administrative process, assured by Congress, 
requires the vacating of that action. The Commission claims that its 
action can be justified by reference to the exceptions provided in the Act. 
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"The Administrative Procedure Act is a strongly marked, long 
sought, and widely heralded advance in democratic government. * * * 
Although it is brief, it is a comprehensive charter of private liberty, and 
a solemn undertaking of official fairness." These words of Senator Mc- 
Carran are from his Foreword to the Legislative History of the Adminis- 
trative Procedure Act (hereafter "Legis. Hist.""), Senate Doc. No. 248, 
79th Cong., 2d Sess. ; They provide appropriate introduction for the con- 
sideration of issues as to the Act's scope and meaning. 


I, Congress Has Provided as a Basic Safeguard of the Integrity 
of the Administrative Process the Requirement of an Initial 
or Recommended Decision by a Presiding Examiner Estab- 
lished under the Administrative Procedure Act as a Quasi- 
Judicial Officer with Independence and Tenure. Unless the 
Commission Brings Itself Within Some Permissible Excep- 
tion Provided by Congress, Its Termination of the Juris- 
diction of the Presiding Examiner to Render an Initial or 

Recommended Decision Deprives Petitioners of Funda- 
mental Rights. 


In the Administrative Procedure Act, Congress provided what were 
deemed to be "minimum essential rights and procedures." House Judiciary 
Committee Rept. No. 1980, see Legis. Hist. (Sen. Doc. 248) at p. 250. 

A quasi-judicial proceeding is required by section 7(b) of the Natural 
Gas Act, 15 U.S.C. sec. 717£(b), which provides that no natural gas com- 
pany shall abandon its facilities “without permission and approval of the 
Commission first had and obtained, after due hearing" and a finding that 
the public convenience and necessity so permit. 

Section 8-(a) of the Administrative Procedure Act provides that the 
Examiner who presided at the due hearing, shall render an initial or 


recommended decision. This is a minimum safeguard established by 


For convenience references in this brief to pertinent legislative history will use citations to this 
document, which was prepared in order to gather together the Senate Judiciary Committee print, June 
1945; the House Judiciary Committee Hearing ("Hearings before the House Judiciary Committee on 

' Federal Administrative Procedure, Serial No. 19, 1945); the Report of the Senate Judiciary Committee 
(Sen. Rept. No. 752, 79th Cong., 1st Sess., 1945); the Report of the House Judiciary Committee (H.R. 
Rept. No. 1980, 79th Cong., 2d Sess. 1946); and the pertinent portion of the Congressional Record. 
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Congress after a decade of analysis and inquiry, as a salient feature of 
the reform wrought to assure the basic integrity of the administrative 
process. This Court's due regard for the determinations of an agency 


within its proper sphere does not extend to an easy indulgence of the 
agency's desires to avoid what it may deem the burdens of these safe- 
guards. The Commission's claim that it is properly invoking an excep- 
tion carved out by Congress from its minimum safeguard must be ap- 
praised in the light of the sweep and significance of the law and its 
objectives. 

Central in the scheme of this Act is the conception that when an 
agency does not itself preside over a hearing required by law, it must 
invoke the jurisdiction of a quasi-judicial presiding officer, whose inde- 
pendence and tenure are assured by the Act. 

In Wong Yang Sung v. McGrath, 339 U.S. 33, (1950), the Supreme 
Court pointed out that the Act sought to assure fairness in administrative 
hearings by providing that the hearing should be presided over, and the 
initial or recommended decision issued by, a presiding examiner. The 
Act ensures divorcement of the functions of investigation or advocacy 
from the function of deciding (pp. 40-44). And it establishes hearing 
examiners - 


" * * * whose independence and tenure are so guarded by 
the Act as to give the assurances of neutrality which Con- 
gress thought would guarantee the impartiality of the 
administrative process." (339 U.S. at p. 52) 


In Ramspeck v. Federal Trial Examiners Conference, 345 U.S. 123 
(1953), the Supreme Court pointed out that the Act sought to correct the 
deficiencies of the previous system and to respond to complaints that in 
their findings and recommendations hearing examiners were subservient 
to agency heads. See pp. 130-132: 


"With the rapid growth of administrative law in the 
last few decades, the role of these quasi-judicial officers 
became increasingly significant and controversial. Many 
of the regulatory powers which Congress has assigned 
federal administrative agencies can be exercised only 
after notice and hearing required by the Constitution or 
by statute. These agencies have such a volume of 
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business, including cases in which a hearing is re- 
quired, that the agency heads, the members of boards 
or commissions, can rarely preside over hearings in 
which evidence is required. The agencies met this 
problem long before the Administrative Procedure Act 
by designating hearing or trial examiners to preside 
over hearings for the reception of evidence. Such an 
examiner generally made a report to the agency setting 
forth proposed findings of fact and recommended action. 
The parties could address to the agency exceptions to 
the findings, and, after receiving briefs and hearing oral 
argument, the agency heads would make the final deci- 
sion. 


"Many complaints were voiced against the actions of 
the hearing examiners, it being charged that they were mere 
tools of the agency concerned and subservient to the agency 
heads in making their proposed findings of fact and rec- 
ommendations. 


cd * * x 

"The Senate Judiciary Committee Print of June 1945 
reveals that at that time there was still great diversity 
of opinion as to how the status of hearing examiners 
should be enhanced. Several proposals were considered, 
and in the final bill Congress provided that hearing ex- 
aminers should be given independence and tenure within 
the existing Civil Service system. 


"Congress intended to make hearing examiners ‘a 
special class of semi-independent subordinate hearing 
officers’. by vesting control of their compensation, pro- 
motion and tenure in the Civil Service Commission toa 
much greater extent than in the case of other federal em- 
ployees." 


In Ramspeck the Supreme Court held that the independence and tenure 
provided by the Act were not marred by Civil Service regulations govern- 
ing their classification and promotion. An earlier regulation which per- 
mitted the agency to select the examiners to be promoted was held in- 
valid by the Attorney General even though such selection was to be subject 
to the approval of the Civil Service Commission. See 345 U.S. at 134, 
note 4, citing 41 Op. Atty. Gen. No. 14, which opinion pointed out: 

“one of the principal purposes of the Administrative Procedure Act was 


to render examining officers in administrative agencies separate, and 


genuinely independent of pressure, from the prosecuting officers or 
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others in their agencies who might, directly orindirectly, influence 


their determination." 

The report by the Presiding Examiner who heard the case is as 
basic to fair and just administrative process as the finding by the trial 
judge in the judicial process. Indeed in a letter of September 6, 1951 
to the Chairman of the Civil Service Commission, Senator McCarran, 
Chairman of the Senate Judiciary Committee, stated: 


"It was intended that (examiners) be very nearly 
the equivalent of judges even though operating within 
the Federal system of administrative justice." S. Doc. 
No. 82, 82d Cong., Ist Sess., p. 9. 


Although this letter cannot add requirements to the Act, it does illumi- 
nate the reason for the requirements set forth therein. 

The requirement of an initial (or recommended) decision by a pre- 
siding examiner provides a sense of responsibility which is not available 
where the initial decision merely reflects the analysis of anonymous as- 
sistants. This was stressed on the House floor by Congressman Walter, 
speaking with particular authority as chairman of the subcommittee which 
had long considered the bill. See Proceedings from Congressional Record, 
May 24, 1946, printed in Legis. Hist. (S. Doc. 248) at pp. 366-7: 


“Next to the matter of evidence, which I have dis- 
cussed in connection with section 7(c), the manner and 
method in which agencies arrive at decision have been 
one of the most criticized parts of the field of adminis- 
trative law. With respect to this problem the final report 
of the Attorney General's Committee on Administrative 
Procedure had the following to say -- pages 44-48: 


‘In most of the agencies the person who presides 
is an adviser with no real power to decide. * * * He 
.may simply be a monitor at the hearing with power to 
keep order and supervise the recording of testimony 
but little or none to make rulings or to play a real part 
in the final decision of the case. * * * There should be 
general improvement in administrative procedure at 
this stage. * * * The Committee * * * has been im- 
pressed with the fact that as the conduct of the hearing 
becomes divorced from responsibility for decision two 
undesirable consequences ensue. The hearing itself 


degenerates, and the decision becomes anonymous. 
** * 
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"If the hearing officer is not to play an important 
part in the decision of the case, other persons must. 
The agency heads cannot read the voluminous records 
and winnow out the essence of them. Consequently 
this task must be delegated to subordinates. Compe- 
tent as these anonymous reviewers or memorandum 
writers may be, their entrance makes for loss of 
confidence. Parties have a sound desire to make 
their arguments and present their evidence not toa 
monitor, but to the officer who must in the first in- 
stance decide or recommend the decision. In many 
agencies attorneys rarely exercise the privilege of 
arguing to the hearing officer. They have no oppor- 
tunity to argue to the record analysis and reviewers 
who have not heard the evidence but whose summar- 
ies may strongly affect the final result.' 


"The provisions of section 8 are designed to make it 
certain that those who sign decisions or decision papers 
are actually the people responsible for them, that the evi- 
dence and the arguments of the private parties are fully 
and fairly considered, that the views of agency personnel 
are not unduly emphasized or secretly submitted, and that 
the official record alone is the basis of decision." 


The significance of the initial or recommended decision by the hear- 
ing examiner as a quasi-judicial officer is considered in Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474 (1951). The Su- 
preme Court again noted (p. 494) "that enhancement of the status and 


functions of the trial examiner was one of the important purposes of the 
movement for administrative reform" and insisted that the examiner's 
report is not only part of the record, but must be given its due weight 
by the agency and by the courts. 

Although an agency may, of course, overrule him, it is "obliged to 
give weight to the findings of its Trial Examiner, especially where they 
rest on credibility and the demeanor of witnesses."' Utica Observer- 
Dispatch v. National Labor Relations Board, 329 F.2d 575, 577 (2d Cir. ). 

But the Examiner's function is not merely a fact-finding function. 
His is a function of decision or recommended decision, which provides 
for the record a complete analysis ventilating all pertinent issues, and 
taking into account all pertinent policies and practices of the Commis- 


sion, without any desire or "pressure" to gloss over difficult issues. 
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Thus, in Channel 16 of Rhode Island v. Federal Communications 
Comm., 97U.S. App. D.C. 179, 229 F.2d 520 (D.C. Cir. 1956), this 
Court held invalid an agency's reference of an application for hearing 
to a trial examiner for a limited initial decision setting forth findings 
of fact on all the factual issues in the case, but without recommenda- 
tion on the ultimate issue whether, in the light of the facts, a grant 
would be in accordance with the Act and the Commission's policies and 
practices. The Communications Act, like section 8(b) of the Adminis- 
trative Procedure Act, provides that each decision shall "include a 
statement of findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law or discretion pre- 
sented on the record" and an appropriate order. 

This Court pointed out that in the resolution of the serious ques- 
tions of law and discretion "all the parties were entitled to participate 
in a full hearing of the nature prescribed by law. They were not allowed 
to do so.” (229 F.2d at 524) 

The Court expressly noted that it had taken due account of the rule 
of prejudicial error, thus holding that the limitation of the Examiner's 
jurisdiction was prejudicial per se. 

A fortiori the complete termination of the Presiding Examiner's 
jurisdiction with the reception of evidence was a denial of petitioners’ 
substantial rights. Petitioners were aggrieved forthwith, and prejudice 
does not depend on any speculation as to the impact of such denial upon 
the final outcome. 

In the administrative process, fact-finding, problem analysis and 
policy evaluation form a seamless web. The examiner does not have the 
same breadth of exposure and grasp as the agency heads. But he has 
the great advantage of "thinking time", especially in regard to analysis 
of particular matters. 

Agency heads are beset with manifold policy problems, including 
administrative matters important enough to rise to a policy level; with 
legislative matters; with industry relations. Their attention to particu- 
lar problems must be relatively scanty, especially considering the 
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volume of decisions. 

The examiner, like any trial judge, has not only been attending to 
the testimony and exhibits, he has been pondering their significance. He 
is aware of the policies of the Commission reflected in rules, decisions 
and releases. He is under no outside pressure to sweep away the hard 
problems. 

The examiner's role inherently forecasts a report with the per- 
spective on the one hand of a full probing of the particular record, and 
on the other, objective analysis of the controverted issues of law, fact 
and policy, particularly in relation to the Commission's pattern of action 
and opinion. This is the very stuff of the rule of law for administrative 
agencies. 


II. The Commission's Termination of the Presiding Ex- 
aminer's Jurisdiction to Render an Initial or Recom- 
mended Decision Was Not Justified Under the Exceptions 
Provided in the Administrative Procedure Act. 


A. Even assuming for argument that this is a case 
for determining an application for initial license, 
the Commission's order of March 11, 1957 omit- 
ting the intermediate decision requirement was 
arbitrary and contrary to law. 


1, Notwithstanding the Commission's recitation that due and timely 
execution of its functions imperatively and unavoidably requires omission 
of the intermediate decision requirement, this Court will review the case 
to ascertain whether the cause found by the Commission to require omit- 


ting the intermediate decision is genuine, demonstrable and consistent 
with the Act. 


The Commission apparently assumed - and we shall here assume 
arguendo - that this is a proceeding for determining application for initial 
license. Section 8(a) of the Administrative Procedure Act provides that 
in rule-making or determining applications for initial licenses an agency 
may omit an examiner's report, or any other recommended or tentative 


decision permitted in appropriate cases in lieu of an examiner's report, 
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in case of imperative emergency. The exact words of the statute are 
that '* * * * (2) any such procedure may be omitted in any case in which 
the agency finds upon the record that due and timely execution of its 
functions imperatively and unavoidable so requires." 

The Commission's order of March 11, 1957 omitting the intermedi- 
ate decision requirement (Appx. A to Pet. for Review) contains a formal 
recitation of the words of the statute. But, of course, the mere recital 
of such a conclusion does not suffice to justify the Commission's order. 
In order to prevent avoidance of the requirements of the law the review- 
ing court must consider whether the cause found by the Commission is 
real and demonstrable.” 

Here the basic findings and reasons set forth in the Commission's 
order of March 11, 1957 not only fail to support the formal recital, but 
on the contrary positively show that the basis on which the Commission 
made that ultimate finding is arbitrary and contrary to the Act. 


2. The intermediate decision requirement can be omitted only in 
case of imperative emergency. 


An agency's authority to omit the intermediate decision require- 
ment - in the absence of waiver by the parties - was provided by the 
Act solely for the case of imperative emergency. 

No such authority was provided in the bills as originally introduced. 
But in the Hearings, Commissioner Aitchison was asked whether the pro- 
posed legislation would handicap the I.C.C. in "the making of emergency 
determinations dealing with emergency situations" and "interfere with 
the quick exercise of your discretion.'' Mr. Aitchison referred to a recent 


1 See Senate Judiciary Committee Report No. 752 which states, see Legis. Hist. (S. Doc. 248) p. 217: 


"It will thus be the duty of reviewing courts to prevent avoidance of the requirements of 
the bill by any manner or form of indirection, and to determine the meaning of the words and 
phrases used. For example, in several provisions the expression ‘good cause’ is used. The 
cause so specified must be interpreted by the context of the provision in which it is found and 
the purpose of the entire section and bill. Cause found must be real and demonstrable. If the 
agency is proceeding upon a statutory hearing and record, the cause will appear there; otherwise 
it must be such that the agency may show the facts and considerations warranting the finding in 
any proceeding in which the finding is challenged. The same would be true in the case of find- 
ings other than of good cause, required in the bill. As has been said, these findings must in the 
first instance be made by the agency concemed but, in the final analysis, their propriety in 
law and on the facts must be sustainable upon inquiry by a reviewing court.” 
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rate case where the I.C.C. had taken testimony in one week and issued 
its order promptly thereafter, and stated that this would be prevented 
by the requirement of an intermediate report prior to the initial decision. 
Hearings before the House Judiciary Committee, June 25, 1945; see 
Legis. Hist. (S. Doc. 248) p. 106. See also pp. 116-117 for further 
discussion of the I.C.C.'s need for emergency determinations, - e.g. 
rules permitting routing of freight in disregard of shipper's instructions; 
priority in coal cars. 

The limited exception which was added to section 8 (a) for emergency 
cases was carefully circumscribed so as to require a finding - upon the 
record - that due and timely execution of the Commission's functions 
“imperatively and unavoidably requires" the omission of an intermediate 
decision. 

As is stated in The Attorney General's letter of October 19, 1945, 
appended to the Senate Judiciary Committee Report No. 752, - '"(This) 
exception permits, in lieu of any sort of preliminary report, the agency 
to issue forthwith its final rule or its order granting or denying an initial 
license in the emergent instances indicated."" See Legis. Hist., (S. Doc. 
248) at p. 229. (Emphasis added. ) 

In explaining the provision on the House floor, Congressman Walter 
stated: "In initial licenses, however, the subsection provides that the 
agency may issue a tentative decision, any of its responsible officers 
may recommend a decision, or such procedure may be wholly omitted 
where the execution of agency functions: make it impossible."" Proceed- 
ings from Congressional Record, May 24, 1946, see Legis. Hist., S. 
Doc. 248, pp. 366-7. (Emphasis added. ) 


3. Neither the Commission's findings in its order of March 11, 
1957 nor the record show the existence of the emergency necessary under 


the Act to permit omission of the intermediate decision requirement. 


At the outset it should be noted, as the Commission emphasized 
in its order of April 16, 1956 (supra, p. 4 ) that "Texas Eastern, by 


its application in Docket No. G-2503, did not, nor does it now, request 
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authority to serve any new markets, to serve any additional gas to any 
existing markets, or to increase delivery facilities to any existing cus- 
tomers." In this situation it is difficult to conceive of an emergency 
requiring the extraordinary abandonment of the minimum statutory safe- 
guards. The Commission's strained efforts to justify its order are 
wholly without merit. 


a. The saving in cost of gas service. 

The Commission's order of March 11, 1957 relies principally on 
the assertion that the replacement of the Little Inch with the other facili- 
ties would permit an estimated saving in cost of service of $4, 000, 000 
per annum. Such a finding was made by the Commission in its Opinion 
No. 296, October 9, 1956, which shows that this asserted saving amounts 
to 2% of total cost of service. (16 F.P.C. 27, 39.) 

Assuming, but only for present purposes, that this finding is sound, 
it does not entail any emergency. The Commission says: "This saving 
should inure to benefit of the ultimate consumers at the earliest date if 


we should authorize the maximum facilities."' What does this mean? 


The petition to review sets forth (pp. 15-16), and it cannot be 
denied, - first, that Opinion No. 296 showed on its face that this alleged 
reduction in cost of gas service would not permit the Commission to re- 


duce Texas Eastern's gas rates; second, if Texas Eastern seeks an in- 
crease in rates, the reduction in cost of service from replacing the Little 
Inch can be taken into account in any event if it is "known" before comple- 


tion of the rate proceeding. = 


1 The Commission's order of March 11, 1957, erred in stating that its Opinion No. 296 had now be- 
come “final.” Opinion 296 was not accompanied by any order in the premises other than the order 
scheduling Part B for hearing. Petitioners believe that the finding of reduction of cost of service is 
improper on the grounds, inter alia, that it improperly assumes that higher value facilities can be sub- 
stituted without any increase in depreciation cost, and that the Commission improperly permitted 
Texas Eastem to claim the advantage of a reduction in cost of gas service from the substitution of 
facilities by the expedient of increasing its debt ratio and thus increasing relative interest charges and 
decreasing income taxes payable. 


= ide May 10, 1957, Texas Eastern filed an application for rate increase. Its president earlier 
announced that such course was necessary due to increase in expenses, principally the increase in cost 
of purchased gas. Wall Street Journal, May 2, 1957. 





21 

As is set forth in the petition for review, the Commission's govern- 
ing approach in rate cases is (a) to examine the most recent available 
experience, for a representative matching of plant, operating expenses, 
and revenues, and (b) to determine appropriate adjustments to this ex- 
perience based on known changes which have occurred or will occur subse- 
quent to the test period. "Our settled policy and practice, and we believe 
the only proper policy and practice is to test rates for the future on the 
basis of actual operating experience of a representative period of time 
and to adjust that experience for known changes which have occurred or 
will occur."" Opin No. 228, In re Northern Natural Gas Co., June 11, 
1952, at p. 9 (mimeo); see Pittsburgh v. Pittsburgh and W. Va. Gas Co., 
7F.P.C. 112, at 130 (1948). 

The Commission has authority to require a bond on any rate increase 
permitted to go into effect pending final determination of the rate proceed- 
ing, and also has authority to suspend a rate increase for five months. 
Section 4(e) of the Natural Gas Act; U.S.C., Tit. 15, sec. 717c(e). 

Obviously the omission of the intermediate decision will have no 
bearing on actual rates paid by customers. But what if it did? There 
may, of course, be rate proceedings that require emergency procedure. 
But certainly the desirability of securing a modest curtailment of rates 
cannot be regarded as such an emergency. On such a basis an agency 
could convert a medicine prescribed by Congress for emergencies into 
its daily diet. 

b. The possibility of further delay in a pro- 
ceeding pending 2-1/2 years. 

In its order of March 11, 1957, the Commission said that an inter- 
mediate decision would result in further delay of a proceeding that had 


been pending 2-1/2 years. 


We do not believe an examiner's decision would mean further delay. 
In any event there is no emergency which makes it imperative to avoid a 
delay that is incident to a deliberative and reasoned administrative process. 
The fact that the proceeding had been pending for 2-1/2 years is 
in large part due to the Commission's error in rejecting the evidence 





22 
by barge intervenors in January, 1955. This Court's correc- 
tive decision was announced in March, 1956. 
In October 1956 the Commission - after approving a tremendous 
expansion by Texas Eastern and importation from Mexico - set down 
the hearing in Part B on the issues arising from use of the Little Inch 


proffered 


in petroleum products service, - e.g. the antitrust issues. 

These hearings were held expeditiously, involving 30 hearing days, 
exclusive of recesses, held over a period of 14 weeks (October 29, 1956 - 
February 6, 1957). Some 12 witnesses, 4,000 pages of transcript and 
80 exhibits are involved. 

The case in Part B is lengthy and complicated, but that is all the 
more reason for requiring rather than omitting an intermediate deci- 
sion. In such circumstances there is a special need for the objective 
analysis of the detailed evidence, and the perspective and focus afforded 
by intermediate decision, which are essential to understanding of the 
evidence and the interwoven policy issues. 

There is no basis for the Commission's assumption that the omis- 
sion of the intermediate decision procedure would produce an earlier 
final decision. Indeed the probabilities are that the examiner's decision 
would facilitate - not delay - final determination. It was on that basis 
that the Commission's order issued February 10, 1955, in original Docket 
G-2503, denied Texas Eastern's motion to omit the intermediate report. 
In that order, as set forth in the Petition for Review, p.13, the Com- 
mission stated: 


“Questions regarding the effects of this substitution 

of transmission facilities upon the cost of gas service 
and upon future system capacity are involved. The ef- 
fects of other proposed use of that segment of the Little 
Inch system on future gas transmission and sales ser- 
vice by Applicant's system, including economic, engi- 
neering and legal implications require consideration. 


“Under the circumstances involved in this proceed- 
ing and the record of hearing herein, we cannot agree 
wi e estimate t the omission e intermediate 


decision procedure would with any certai nty produce an 
earlier final decision in this matter than would result 
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from the use of the intermediate decision procedure. 
It is, therefore, concluded that the normal procedure 
provided by the Administrative Procedure Act should 
be followed in this proceeding."" (Emphasis added. ) 


The issues in Part B are even more novel for this Commission, 
and more complicated issues of law and fact are involved. 

By definition the issues in Part B are not the "natural gas issues" 
of abandonment - those were considered in Part A. Part B relates to 
policy matters arising out of the fact that the Little Inch is being not 
only withdrawn from natural gas service but converted to petroleum 
products transportation. In Part B barge intervenors raise important 
issues as to the unfair and destructive impact of the Little Inch on the 
barge operators engaged in the pertinent products transportation market. 

This was a matter which the Commission previously described 
as "not within this Commission's jurisdiction or concern."' Opinion 
No. 282, June 24, 1955, Docket G-2503. The Commission at that time 
supposed that petroleum products use of the Little Inch had been approved 
by the Attorney General in 1947 - which was erroneous. 

Issues are raised in Part B with respect to the scope of the antitrust 
laws, and as to the national transportation policy prescribed by the Inter- 
state Commerce Act, and as to their impact on the public convenience and 


necessity. Understanding of the issues tendered by barge intervenors 


requires an understanding of the pattern of petroleum products marketing 


and transportation, as well as the analysis of the impact of the Little Inch. 

It was precisely because of the nature of the "protracted and con- 
troversial issues relating to products operation" that the Commission 
on April 5, 1956, determined that these issues should be separately con- 
sidered in Part B of this proceeding. See pp. 3-4above. ) 

The Commissioners have the responsibility for decision. And the 
case as a whole has interrelated petroleum products and natural gas 
issues. But the Commissioners’ background in and familiarity with 
natural gas matters does not extend to the field of petroleum products 
transportation, or antitrust law or national transportation policy per- 


taining thereto. 
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It is generally true that an examiner's decision is an aid to a fully 
informed judgment, which considers and appraises the contentions of the 
parties in due perspective. In this particular case the Examiner's de- 
cision would seem indispensable. The Presiding Examiner is the one 
official in the Commission with an understanding of pertinent petroleum 
products matters, gained from his continuous attention to and study of 
the testimony and exhibits. 

In a case of such novelty and complexity, it can hardly be contended 
that time would be saved by having the report written by some anonymous 
staff assistant starting to familiarize himself with the record, rather 
than by the Presiding Examiner. If anything, the Presiding Examiner 
will mean a saving in time in reading the record. 

Even if it entailed some delay, the parties are entitled to the pro- 
tection - and the Commission would have the benefit - of an Examiner's 
decision. There is no emergency to warrant resort to an exceptional 
procedure. 

The fact that the case has been pending 2-1/2 years is, if anything, 
a reason why the Commission should take pains to proceed carefully now 
that it is at the crucial stage of decision rather than to take the risk that 
haste makes waste, as happened in the proceeding two years ago. 

c. The nature of the issues and analysis 
of the evidence 

In its order of March 11, 1957, the Commission stated that the 
issues remaining for determination are matters of law and policy, or 
ultimate conclusions from differing hypotheses, involving no question of 
credibility of witnesses, that the proceeding is not of an accusatory nature, 
and the questions are within the Commission's expert competency to de- 
cide in the first instance. 

Even if these statements were correct, they would at most suggest 
that the examiner's decision be replaced by another type of intermediate 
decision, perhaps a tentative decision by the Commission itself. But 
these considerations do not set forth an emergency that justifies plunging 
into the final decision without any intermediate decision. 
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However, the Commission was mistaken in its understanding of 


what the issues were. And it certainly was arbitrary and unreasonable 


in predicating this order on its understanding of the issues before the 
parties had even filed their briefs, showing the issues actually being 
pressed by them. 

The Senate Judiciary Committee Report No. 752 states (see Legis. 
Hist. S. Doc. 248, p. 210): 


“However, it may be noted that even in those cases 
(rule-making and determining applications for initial 
licenses), if issues of fact are sharply controverted 
or the case or class of cases would tend to become 
accusatory in nature, sound practice would require 
the agency to adopt the intermediate recommended de- 
cision procedure." 


See also pp. 216, 324-5. 

Not only in cases accusatory in nature, but in all cases where "issues 
of fact are sharply controverted" the Senate Committee Report shows that 
sound practice requires a recommended examiner's decision rather than 
say, a tentative agency decision. 

The briefs filed by barge intervenors and Texas Eastern on March 11 
and March 25, 1957, were incorporated by reference in the petition for 
rehearing (Appx. B to petition for review). They are, therefore, part 
of the record in this case, although because of their bulk they were not 
physically attached to the petition for review, but were lodged separately 
with the Clerk of this Court. 

The briefs show not only that there are numerous sharply contro- 
verted issues of fact, but also that there are important issues of the 
credibility and demeanor of witnesses. See e.g. Barge Intervenors' 
Closing Brief at p. 42 (regarding Mr. Fisher), and p. 74 (regarding Mr. 
Saunders) and p. 94 (regarding Mr. Marshall). 

d. The possibility of saving in construction 
costs 

Lastly the order of March 11, 1957 states: "Additionally it (fur- 
ther delay) would foreclose savings in construction costs which might 
accrue through utilization of the same construction crews and contractors 
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for the construction of maximum and minimum facilities." " 

There is no finding of any specific, substantial savings but only 
a reference to a speculative possibility. This hardly provides the find- 
ing on the record, requisite under section 8(a), of an emergency war- 
ranting an exceptional deviation from sound decision procedure. 

Moreover even if any such savings were demonstrated, they would 
not justify omission of the intermediate decision requirement. For Texas 
Eastern is embarked on two distinct programs. One is to permit an ex- 
pansion of 250,000 mcf daily, including large imports from Mexico. The 
other is the construction of replacement facilities to carry the gas load of 
the Little Inch without any increase in service. 

That these are entirely separate from each other may readily be 
demonstrated. Thus in 1954 Texas Eastern proposed construction of 
certain facilities to replace the Little Inch upon its withdrawal. But no 
other construction project was then proposed with which the replacement 
construction could be consolidated. In December 1955, Texas Eastern 
applied for permission to construct certain facilities, including 530 miles 
of loop line on the Kosciusko pipe line. But the Commission itself divided 
this application into two parts, in accordance with Texas Eastern's own 
showing. It first considered and indeed authorized the minimum expansion 
facilities, - i.e. the facilities required for the expansion program as- 
suming retention of the Little Inch. In this order it authorized 77 miles | 
of loop lines on the Kosciusko pipe line, - and did so irrespective of whe- 
ther any additional looping was to be authorized. It reserved as a separate 
matter the ultimate determination whether to permit abandonment of the 
Little Inch, and, if so, whether to authorize some additional 453 miles : 
of loop line on the Kosciusko pipe line. at 

The Commission consolidated the pertinent proceedings because 
there were common questions of fact that could conveniently be tried = 
together in Part A - the issue of cost of service. These common ques - : 
tions were not the only questions in either proceeding. In the expansion 
proceeding, there were also issues as to markets, gas supply, policy 
of importation from Mexico. In the abandonment and replacement 
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proceeding there were all the issues in Part B as to the impact of the 
Little Inch as a products line. 

These are distinct projects though with common issues of fact, 
and the Commission expressly and clearly separated them as far as its 
decision process is concerned. It can hardly be heard to assert now that 
the only proper exercise of its decision process "imperatively and un- 
avoidably" requires their joinder for construction purposes. 


4. It is unnecessary to consider whether the Commission might 


validly have substituted another type of intermediate decision for an 
examiner's decision. 


The invalidity of the Commission's order of March 11, 1957, is in 
no wise negatived by the provision in section 8 (a) authorizing an agency, 
in case of rule making or determining application for an initial license, 
to use a tentative agency decision or decision recommended by other 
responsible officers in lieu of an examiner's decision. In this case the 
Commission entirely omitted the intermediate report. This Court need 
not consider therefore whether it might validly have substituted an alterna- 
tive intermediate decision procedure for an examiner's report. However, 
petitioners venture their belief that such an order would have been an 
abuse of discretion in this case, in view of the sharply controverted 
issues of fact and the novelty of the issues. 

The legislative history indicates that the basic thrust of the Act 
was toward the integrity and responsibility derived from an examiner's 
report and that the alternative procedure was not a matter for the absolute 
and unfettered discretion of the agency. In the 1945 House Hearings Com- 
missioner Aitchison of the I.C.C. had pointed out that an examiner's 
report would not be practicable, e.g. in the case of great rate cases, 
where hearings are held simultaneously at several places throughout the 
country, and would not be as desirable, e.g. in the proposed revision 
of I.C.C. tariff rules, as a recommended decision by the director of 
the bureau which had studied it for several years. House Judiciary 


Committee Hearings, June 25, 1945; see Legis. Hist. (Sen. Doc. 248) 
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pp. 103-104; 117. On the House floor Congressman Walter observed 
that in cases of rule making or initial licenses the parties might be 
better served if the proposed decision "reflects the views of the respon- 
sible officers in the agencies whether or not they have actually taken the 
evidence."' Proceedings from Congressional Record, May 24, 1946; 
see Legis. Hist. (Sen. Doc. 248) p. 361. 

However, the exception permitting an intermediate decision other 
than an examiner's initial or proposed decision was provided by Congress 


with serious and express reservations. See Report of the Senate Judiciary 


Committee, cited above, p. 25 pointing out that although the discretion 
was broadly drawn, sound practice would "require" use of a recommended 
decision where there are sharply controverted issues of fact. A con- 
trary agency action would represent an abuse of the discretion entrusted 


by Congress. 


5. Consideration of Colorado Interstate and other decisions relied 


on by the Commission. 

The Commission's order of March 16, 1957, relies on, indeed is 
virtually written so as to capitalize on,decisions upholding its omission 
of intermediate report. Colorado Interstate Gas Co. v. Federal Power 
Commission, 209 F.2d 717 (10th Cir. 1954), reversed on other grounds, 
348 U.S. 492; Alabama-Tennessee Nat. Gas Co. v. Federal Power Com- 
mission, 203 F.2d 494 (3d Cir. 1953). 

But in Colorado Interstate the court found that there was no material 
conflict as to the basic facts. "With slight variation the facts as revealed 
by Colorado's books were taken as the basic facts considered by the 
Commission in reaching its conclusions." 209 F.2d 717, 723. In the 
instant case, on the contrary, there are bitterly controverted issues of 
fact and credibility of witnesses. 

Colorado Interstate is thus distinguishable. Moreover we submit 
that it does not represent sound analysis. Thus, the court devoted its 
primary attention to considering whether or not the case involved con- 
troverted issues of fact. It cited passages from the legislative history 





Ld 
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concerning the particular need for an examiner's decision where there 
are controverted issues of fact. The court did not grasp that in those 
passages the legislators were concerned with the question whether there 
should be an examiner's report or another type of intermediate deci- 
sion; they did not relate to the issue whether the intermediate decision 
should be dispensed with entirely. 

In Colorado Interstate the court relied on Kenny v. United States, 
103 F. Supp. 971, 977 (D.N.J.), where a three-judge court upheld omis- 
sion of the examiner's report. In Kenny the court stated that "the excep- 
tions embodied in the Administrative Procedure Act. . . were intended 
to permit the omission of a preliminary report or tentative decision 
where, as here, the law imposes upon the agency the duty to proceed 
expeditiously." 103 F. Supp. at 977. The court referred to section 
15(7) of the Interstate Commerce Act which directed the I.C.C. to give 
preference to any proceeding where it suspended operation of a tariff. 

Petitioners doubt that the statutory direction of preference alone 
suffices to constitute the requisite emergency under section 8(a). But 
certainly it is difficult to see how in Colorado Interstate the court could 
say that the Kenny case applies with equal force and logic to a proceed- 
ing not governed by such statutory preference. 

Kenny may more soundly be based on the ground that parties' 
counsel interposed no objection when advised that the examiner's report 
would be omitted. (103 F. Supp. at 978.) 

Similarly in Alabama-Tennessee Nat. Gas v. F.P.C., supra, 
the court emphasized that at an earlier stage of the same proceeding 
the company itself requested omission of the examiner's report "although 
there had been extended hearings before him on essentially the same is- 


sues as were again before an examiner. We have not been able to dis- 
cover such difference between the two situations that what was reason- 
able when the company requested it in 1950 became arbitrary when the 
Company opposed it in 1952." (203 F. 2d at 498. ) 

Colorado Interstate is certainly unsound if it suggests that in rate 


cases as a category, or even that in all important rate cases, it is 
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appropriate to omit the intermediate decision. On the contrary, Com- 
missioner Aitchisor specifically pointed out at the hearings the desirabil- 
ity of I.C.C.'s consideration of important rate cases on the basis of an 
examiner's report.” The fact that rates are involved only makes the 
case eligible for omission of the intermediate decision. An order of 
omission is not justified unless there is some emergency - perhaps, 
extreme financial distress, a congestion of facilities, etc. But in any 
event as already noted (supra p. 20-21)thedelay in this abandonment 
case - if any - would not govern any proceeding involving Texas Eastern's 


rates. 


B. Texas Eastern's abandonment application is 
not an “application for initial license" and 
hence the Commission was without authority 
to avoid an examiner's decision 

Under section 8 (a) of the Administrative Procedure Act it is only 
"in rule making or determining applications for initial licenses" that 
the agency may either replace an examiner's decision by another inter- 
mediate decision or omit any intermediate decision whatever. 

This exception does not apply to an application for withdrawal from 
natural gas service of facilities (Little Inch line) which have already 
been the subject of the initial license to construct and operate facilities 
for natural gas service. 

It must be reiterated that in this proceeding Texas Eastern does 


not propose any additional gas service. 





i Hearings before the House Judic ary Committee, June 25, 1945; see Legis. History, Sen. Doc. 248, 
at p. 98: 


"Mr. Aitchison. May I perhaps illustrate by a recent experience of /of/ my own which would 
be forbidden, by the way, by this bill. I heard the case involving the rates on coal from certain 
areas to Youngstown, Ohio, a very important case because it was claimed it was a key rate. I had 
assisting me an examiner of the Commission. The case was on my docket and I presided, and at the 
end of the submission of the facts I stated that the proposed report would be prepared by the examiner 
who sat with me, and he would prepare exactly the sort of report he wanted to prepare and would do 
it without consultation with me and on his own responsibility, because I wanted to keep my mind 
open until I had had the benefit of the examiner writing up the facts, telling what conclusions he 
thought ought to be drawn, letting the parties except, and letter the matter be argued before the 
Commission, as it finally was. I wanted to keep my mind open.” 


Mr. Aitchison was concemed lest the bill apply to a commissioner, as a “subordinate officer”, and 
require that the report be prepared by him, because he had responsibility as the presiding officer, rather 
than by the examiner. 
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1. The Commission argued on the motion papers that even if 
Texas Eastern's abandonment application did not involve an initial li- 
cense its application to construct facilities to replace the Little Inch 


was for an initial license. 


Thus the Commission claims that it may dispense with an ex- 
aminer's report on the abandonment application filed in 1954 because 
there is now pending for decision the application filed in December 1955 
to construct loop lines on the Kosciusko line. 

It should be noted that the construction application presented by 
Texas Eastern to cover facilities to replace the Little Inch is not neces- 
sarily linked to that abandonment. Thus in original Docket G-2503 
Texas Eastern proposed construction of its South Louisiana line as part 
of the replacement of Little Inch facilities. Yet the Commission certi- 
ficated the South Louisiana line in Opinion 296 to handle the expansion 
load, even assuming retention of the Little Inch. 

But even on Texas Eastern's own presentation, the 1955 construc- 
tion application now under consideration is not only dependent on, it is 
also subordinate to Texas Eastern's 1954 abandonment application. 

The Commission's Opinion No. 282 issued June 24, 1955 in 
Docket G-2503 - available for notice from the records of this Court. - 
stated: ''The basic and motivating reason underlying this application is 
that Texas Eastern desires to go into the business of transporting pe- 
troleum products by means of the Little Inch pipe line." 

The barge operators are entitled to an examiner's decision as part 
of the safeguards provided by law for the decision of Texas Eastern's 
abandonment application and controverted fact issues. It is not consistent 
with the objectives of the Act to shoe-horn petitioners out of those. rights 


pertinent to the abandonment application on the ground that an initial 


license is involved in the application to construct replacement facilities. 


1 No. 12895, City of Pittsburgh, et al. v. F.P.C., Joint Appendix, Vol. 2, p. 321 et seq. 
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The latter is merely a subsidiary application presented only in the event 
of approval of abandonment. It presents no contest by any party if the 
abandonment is approved. | 


2. Texas Eastern contended on the motion papers that its appli- 


cation for abandonment of the Little Inch was an application for an 
"initial license" and relied upon the "Attorney General's Manual on the 
Administrative Procedure Act." 


In the first place the Attorney General's Manual does not consider 
whether an application for withdrawal of a license is an application for 
initial license. The Manual only comes to the conclusion that the term 
“applications for initial licenses" as used in section 5(a) of the Act, in- 
cludes also "applications by licensees for modification of licenses." 
The Manual concludes (p. 52) that the term "initial licenses" is meant 
to distinguish between original applications for agency permission and 
applications for "renewal" of licenses. As will be seen. below there is 
basis for distinguishing between an application for modification and an 
application for withdrawal. 

In any event, however, the interpretation in the 1947 Manual is 
contrary to the Attorney General's interpretation of the same language 
given on October 19, 1945, - and appended by the Senate Judiciary Com- 
mittee to its Report. At that time Attorney General Clark said (Sen. 
Doc. No. 248, 79th Cong. 2d Sess., p. 226): 


"The section (section 5) does apply, however, to li- 
censing, with the exception that section 5(c), relating 
to the separation of functions, does not apply in deter- 


mining applications for initial licenses, i.e. original 

licenses as contradistinguished from renewal or amend- 

ments of existing licenses." (Emphasis added.) 
This 1945 interpretation is also reprinted in the Manual, at p. 128. 

The 1947 Manual is ingenuous in saying of the Attorney General's 

1945 interpretation, -'"In referring to amendments the quoted language 
contemplated amendments or modifications imposed by the agency. '(p. 52.) 
Since the Attorney General in 1945 was specifically analyzing the provi- 
sion relating to applications for initial license, he patently was not 





. applications for amendments are applications for initial licenses. When 
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thinking of a proceeding initiated by the agency. The 1947 Manual is 
obviously seeking to change the Attorney General's 1945 interpretation 
printed as an appendix to the Senate Committee Report. 
The legislative history.is contrary to the interpretation that all 


the administrative procedure bill (S. 7) was introduced by Senator 
McCarran in January 1945, the provision that was then section 5 (b) 
contained an exemption for "determining applications for licenses". 
When S. 7 was reported by the Senate Committee on the Judiciary in 
November 1945, section 5(c) contained the present language exempting 





“determining applications for initial licenses." 

The significance of this change must be read in the light of the 
wording of section 2(e) which remained unchanged. It will first be 
noted that section 2(d) expressly defines "order" to include "licensing". 
Section 2(e) then supplements section 2(d), and provides: 


"Sec. 2. (e) License and Licensing. . - ‘License’ 

_includes the whole or part of any agency permit, cer- 
tificate, approval, registration, charter, member- 
ship, statutory exemption or other form of permission. 
‘Licensing’ includes agency process respecting the 
grant, renewal, denial, revocation, suspension, 
annulment, withdrawal, limitation amendment, modi- 
fication, or conditioning of a license." 


Clearly, the "application for initial license" refers to the "original" 


‘application resulting in the "grant" of a license, as contrasted with all 


subsequent applications which could result in the renewal, withdrawal, 
limitation, amendment, modification or conditioning of a license. 
These subsequent applications were applications involving "re- 
newals or other licensing proceedings," as referred to in the Senate 
Judiciary Committee Report, see Legis. Hist. (Sen. Doc. 248) p. 197: 
"Later provisions of the bill distinguish between initial licensing and 
renewals or other licensing proceedings.'' The Manual speaks of only 


two applications: an application for initial licenses, and an application 
for renewals. But the intention to distinguish between the original 


application for the grant of the license and subsequent application 





34 »y 
modifying an existing license clearly appears in the Attorney General's 
1945 opinion, and also appear from the Senate Committee's reference 
to section 5(c), as follows: 


"The exemption of applications for initial licenses 
frees from the requirements of the subsection such 
matters as the granting of certificates of convenience 
and necessity which are of indefinite duration, upon 
the theory that in most licensing cases the original 





application may be #uch like rule making."" (Emphasis s 
added.) Legis. Hist., Sen. Doc. 248, at pp. 203- 4 


204. 4 


Congress assumed that applications for initial grant of licenses 
would be like rule-making, as being more likely first to present real 
pressures of time, and, second, to involve primarily issues requiring 
judgments based on broad policy considerations rather than detailed » 
consideration of the record. On the other hand, applications for amend- 
ments, conditions, withdrawals, are more likely to involve narrower 
problems presented by the licensee, and to call for the kind of analysis of 
particular facts and records which is peculiarly appropriate for retention 
of the presiding Examiner's decision function. 

The Manual seeks to revise the Attorney General's 1945 interpreta- 
tion on the ground that it may lead to anomalous results. 

But Congress was well aware that its categories were not sharply 
defined in terms of its policies and that subsequent experience might 
require more precise provisions. However, the particular reservation 
expressed by Congress on this score was its concern lest the exception - 
for applications for initial licenses - might be too broad rather than too 


narrow. Ps 
The Senate Judiciary Committee Report states (see Legis. Hist. , : 
Sen. Doc. 248, at p. 216): 4 


“The exemption of rule making and determining 
initial applications for licenses from provisions of 
sections 5(c), 7(c), and 8(a) may require change if, 
in practice, it develops that they are too broad. 
Earlier in this report, in commenting upon some of 
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those provisions, the committee has expressed its 
reasons for the language used and has stated that, 
where cases presen sharply contested issues of fact, 
agencies should not as a matter of good practice take 
advantage of the exemptions." 

Obviously any doubts or difficulties could always be eliminated by 
following the conservative practice preferred by Congress, of retaining 
the examiner's report. 

But applications for modification do not in any event raise the 
same questions as applications for either withdrawal or renewal of a 
license. An application to modify a license may frequently be deemed 
an application for an initial license. Thus a company which is certificated 
to fly from A to B and seeks an amendment to go from B to C, is in reality 
seeking a new license, indeed a license which could legally have been 
sought by a company not previously licensed. 

However, the case of an application to renew a license, - or to 
withdraw from a certificate - or to transfer a certificate - necessarily 
hypothesizes an existing license outstanding. In such case it is evident 
that the application is not one for an initial license. 


Il. The Orders Complained of are Reviewable 


1. Petitioners invoke this Court's protection against an unlawful 
termination of jurisdiction of the quasi-judicial hearing examiner to de- 
cide the case in the first instance. The other side of the same coin is 
that petitioners invoke this Court's protection against an unlawful as- 
sumption of jurisdiction by the Commission to issue a final order on the 
merits when the proceeding is still properly within the jurisdiction of 


the Presiding Examiner. 


We have a basic right, that the decision in the first instance shall 
be by the Presiding Examiner. That right was established by Congress 
as going to the heart of the integrity of the administrative process. It 


is not of major concern whether his decision in the first instance is an 
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initial or recommended decision. That is especially true where, as 


here, the matter is so important that appeal to the Commission would 
be inevitable. But it is significant that the examiner's decision shall be 
part of the record before the Commission when it takes the matter up, 
and it is significant that his decision shall reflect his independent views 
and study. 

The examiner's decision in the first instance is significant not only 
for findings on controverted questions of fact and credibility of witnesses, 
but also because it provides perspective, in the depth and range of 
analysis and study, that leaves an impress on all future consideration. 

For the petitioners in this case the untimely termination of the Pre- 
siding Examiner's jurisdiction was not a matter of mere abstract concern 
but a practical increase in the burdens on petitioners. Texas Eastern's 
request to omit his decision sought a corresponding advantage. 

Texas Eastern is a natural gas company long known to the Com- 
mission. The Commission has already said that from a purely "natural 
gas" standpoint the conversion would be authorized. 

Petitioners have the practical burden of persuading the Commis- 
sioners concerning the facts and their significance, showing that Texas 
Eastern's proposal does not launch the Little Inch into products trans- 
portation standing on its own two feet, but by virtue of the special ad- 
vantages of such launching due to the nexus with the natural gas company 
(Texas Eastern). (Petitioners have consented to the abandonment if the 
Little Inch as a products line is severed at the outset from the natural 
gas nexus and is financed and launched on its own two feet. ) 

Texas Eastern's witnesses in effect sought to deny the significance 
of the natural gas nexus. Petitioners’ case rests in part on discredit- 
ment of Texas Eastern's witnesses on the basis of their demeanor, which 
shows that they were not responsible and credible witnesses as to the 
matters covered. 

Staff counsel completely supports Texas Eastern's position, as the 
briefs lodged with the Clerk of this Court show. 
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The Presiding Examiner is the channel provided by Congress and 
indeed the only effective channel available within the agency for a 
presentation to the Commission of the facts showing the significance 
of the natural gas nexus to the launching of the Little Inch as a products 
line. The informed, objective decision of this judicial officer will re- 
flect the background of study during the hearings of the evidence respect- 
ing the petroleum industry and petroleum products transportation mar- 
kets, matters outside the normal province of the Commission and its 
staff. Otherwise petitioners are relegated to an abbreviated argument, 
which conveys no effective meaning in the background of a mass of con- 
fusing and conflicting evidence read by anonymous assistants, without 
the benefit of any decision from the Examiner who heard and saw the 
witnesses. 

2. Respondent and intervenor argued on the motion to dismiss 
that the orders complained of are interlocutory, and that petitioners 
should be required to defer their application for review unless and until 
they are dissatisfied with the Commission's final order entered on the 
merits. 

The order complained of was nota mere incident of a hearing. 

It was a definitive order. It operated immediately and finally to terminate 
the jurisdiction of the Presiding Examiner. It consummated a denial of 
petitioners' right to an examiner's decision prior to any Commission 
consideration of the merits; indeed it extinguished that right. Petitioners 
were aggrieved forthwith by the denial of their right. 

Prompt judicial review to correct the denial of that right is essential 
if the substance of the hearing system established by Congress is not to 
be sacrificed to mere formalism. 

It is only in formal theory and not in practical reality that petition- 
ers' rights can be vindicated by remanding for further proceedings an 
order of the Commission on the merits. 


With the examiner's report omitted, the Commission shapes its 


views upon a record which lacks the perspective provided by the decision 
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of the examiner who saw the witnesses and presided attentively over the 
hearing. It is fanciful to suppose that an examiner preparing a subse- 
quent report would ignore the Commission's opinion. Instead of an 
examiner's report providing perspective to aid and influence the Com- 
mission, the examiner is likely to be influenced by the Commission's 
announced views, - whether consciously or unconsciously, whether on 
the merits or in the effort required for the painstaking presentation 
necessary to illuminate the depth and merits of the case. 

Even if it be speculated that the examiner would make the same re- 
port as if he were approaching the matter initially, and would make the 
same complete and even-handed presentation of all issues, petitioners' 
rights would not be preserved. Realistically they would face an almost 
insuperable burden in obtaining a fresh consideration by the Commis- 
sioners upon the basis of this report when they have already fashioned 
and stated their views on the basis of an incomplete record. 


3. Section 19(b) of the Natural Gas Act authorizes review of "an 
order issued by the Commission." 

The concept of finality which has been added by judicial gloss is a 
part of the larger question of the province of the agency and the province 
of the court. 

Where an agency has a matter actively under consideration, the 
courts will not intervene on a basis pertaining to the merits of the case 
before the agency has reached a decision on the merits of the case. Thus, 
the Court will not intervene when an agency has merely set a matter for 
hearing or investigation. Federal Power Commission v. Metropolitan 
Edison Co., 304 U.S. 375; Eastern Utilities Associates v. S.E.C., 

162 F.2d 385 (ist Cir.). It is in the setting of such cases that the language 
has emerged indicating that review under the statute will be confined to 
“orders of a definitive character dealing with the merits of a proceeding 


before the Commission and resulting from a hearing upon evidence", 
F.P.C. v. Metropolitan Edison, supra, 304 U.S. at p. 384. 
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But the language of Metropolitan Edison has been considered not 
to preclude review of a definitive order that effectively denies rights 
even though the order reviewed was not "dealing with the merits of a 


proceeding and resulting from a hearing upon evidence." 

Thus in one series of cases orders granting or denying temporary 
approvals - pending final determination on the merits - have been held 
reviewable. Algonquin Gas Transmission Co. v. F.P.C., 201 F.2d 
334 (10th Cir. ); Isbrandtsen Co. v. U.S., 93 U.S. App. D.C. 293; 

211 F.2d 57; Music Broadcasting Co. v. F.C.C., 95 U.S. App. D.C. 
12 ; 217 F.2d 339; Phillips Petroleum Co. v. F.P.C., 227 F.2d 339, 
(10th Cir. ). 

Furthermore, as this Court has recognized, there are orders 
which are reviewable even though they are not the terminal orders ruling 
on the merits in a proceeding if they have a definitive and not merely 
interlocutory character and deny a fundamental right. For example, as 
agency's action is reviewable where it refuses or fails to hold a hearing; 
or to hold a "comparative hearing" where that is the right of the party; 
or where it denies or restricts the petitioner's status as a party. In 
these cases reviewability is not negatived by the fact that the order under 
review does not purport to dispose of the merits and is not the last 
order in the proceeding. It is not negatived by the possibility that the 
petitioner may either be satisfied with the ultimate order on the merits 
or may press the denial of his right as an objection to the order entered 
on the merits. 

In Seaboard & Western Airlines v. C.A.B., 86 U.S. App. D.C. 
64, 181 F.2d 515 (1949), this Court entertained a petition to review by 
a party which had been granted only limited intervention in a proceeding 
to fix the mail rate of a competing carrier. See 181 F.2d at 320: 


"We hold that since Seaboard had a substantial 
interest in the proceedings it was entitled to intervene 
for the protection of that interest. For that reason, 
this court had jurisdiction, upon Seaboard's petition, 
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to review the orders (Nos. E-2730 and E-2733) 
granting only limited intervention in the cases 
involved in No. 10242, to insure that they did not 
deny any rights of the petitioner." 


A few weeks earlier this Court had decided Seaboard & Western 
Airlines v. C.A.B., 86 U.S. App. D.C. 9, 181 F.2d 777 (1949). Sea- 
board sought review of an order denying consolidation of its application, 
for a certificate to transport property, with another proceeding wherein 
another company sought to transfer its certificate. This Court pointed 
out that its jurisdiction depended on consideration of the merits as to 
whether petitioner had a right to a comparative hearing to protect its 
interests. See 181 F.2d at 779: 


"Before entering upon consideration of the merits 
of the controversy, we are met with a contention of 
the Board that the court is without jurisdiction to review 
its order denying the consolidation. It says that the order 
is merely procedural and interlocutory and that the juris- 
diction of the court is limited to final orders. But ‘final’ 
in this connection does not mean a mere last in chrono- 
logical sequence but means the effective disposition of 
rights. * * * 


"If the effect of the order denying consolidation in 
the case at bar were effectually to preclude Seaboard 
from rights which it otherwise would have, the order 
would be final as to Seaboard. It follows, as it fre- 
quently does in jurisdictional cases, for example, in 
the WJR case, that we must consider and decide a por- 
tion of the controversy on the merits in order to deter- 
mine whether we do or do not have jurisdiction." 


In Delta Air Lines v. Civil Aeronautics Board, 97 U.S. App. 
D.C. 46, 228 F.2d 17, this Court rejected the argument that Delta's 
rights were protected so long as it received a hearing before the Board 
granted the certificate to Eastern Air Lines. It stated that sucha re- 


stricted right would be "an empty shell, all form and no substance." 
(p. 217). In regard to jurisdiction this Court further said, at p. 20: 


"There is no doctrine that all administrative 
orders which are interlocutory in form and sequence 
are not reviewable. So in the case at bar the Board's 
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motion to dismiss posed the question whether the de- 
nial of a comparative hearing under the circumstances 
denies any right of Delta. And, as had been pointed 
out many times, in deciding that question we may be 
required to consider points also involved in the merits 
of the controversy." 

The issue, therefore, is whether the order is merely a procedural 
incident in the course of an agency's exercise of its jurisdiction to con- 
sider the merits of a case, or whether, though falling short of ultimate 
disposition of the merits, it nevertheless has a definitive character that 
denies a fundamental right of the party. 

The unlawful termination of the jurisdiction of the Presiding Ex- 
aminer is such a reviewable action. Under the Administrative Procedure 
Act, a Presiding Examiner, whose jurisdiction has been invoked by the 
Commission, is an independent judicial officer, even though his various 
rulings are subject to appeal to the Commission. The Commission's order 
terminating his jurisdiction in contravention of petitioner's rights under 
that Act has the definitive character requisite for judicial review. 

A word should be said as to Aluminum Co. of America v. F.P.C., 
_76 U.S. App. D.C. 182, 130 F.2d 445 (D.C. Cir. 1942), much relied 
on by Texas Eastern. That case arose prior to the Administrative Pro- 
cedure Act. Under the Commission's rules and established practice, the 
parties were not served with recommendations of the examiner which 
were apparently treated as staff memoranda to the Commission. The 
Commission's failure to distribute the report of one of its subordinate 
employees (i.e., the examiner), whether right or wrong, was a mere 
step in the handling of the case by the Commission and its employees. 
The type of administrative procedure exemplified in the Aluminum case 
illustrates the conditions which prompted Congressional reform. At 





that time the examiner had only the same status as all other subordinate 
employees. Consequently the Commission's procedure restricting the 
availability of a report from one of the members of its large staff, whether 
proper or not, did not have a definitive character comparable to an order 


terminating the jurisdiction of a Presiding Examiner with an independent 
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judicial status as established by the Administrative Procedure Act). 


4, The jurisdiction of this Court in the instant case is also sup- 
ported by the recent ruling in LaBuy v. Howes Leather Co., et al, 
77S. Ct. 309. The Supreme Court affirmed the Court of Appeals in 
issuing mandamus under the All Writs Act, 28 U.S.C. sec. 1651 (a), 
to compel District Judge LaBuy to vacate an order, entered under Rule 
53(b), referring an antitrust case for trial before a master. 

The Supreme Court rejected the argument that the power of the 
Court of Appeals to review interlocutory orders on mandamus applies 
only in those cases where review of the case on appeal after final judg- 
ment would otherwise be impossible. Instead the Supreme Court stated 
(77S. Ct. at 313): 

"Since the Court of Appeals could at some stage 
of the antitrust proceedings entertain an appeal in 
these cases it has power in proper circumstances as 
here to issue writs of mandamus reaching them." 

The Supreme Court then affirmed the Court of Appeals in finding 
that the orders of reference were an abuse of the power of the District 
Judge under Rule 53(b). "They amounted to little less than an abdica- 
tion of the judicial function depriving the parties of a trial before the 
court on the basic issues involved in the litigation." (77S. Ct. at 313). 
The “unusual complexity of both issues of fact and law" normally incident 
to antitrust cases was held all the more reason for trial by the district 
judge rather than a reference (p. 315). 


The reasoning of LaBuy is fully applicable to the instan? case: 


(a) In the instant case there was a termination of the judicial 
function of the Presiding Examiner. Thus it involves not an abdication, 
-but a dispossession decree from above. But LaBuy shows there is 
authority to require exercise of his quasi-judicial function by the Pre- 
siding Examiner. There is also authority to prohibit the Commission 
from unlawfully asserting jurisdiction to make a final determination 
prior to the examiner's decision and without the complete record re- 
quired by law. 
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(b) Barge intervenors were deprived of the completion of the 
judicial function by the Examiner who had studied the exhibits as they 
were introduced, heard the witnesses as they testified, observed their 
demeanor, ruled on the numerous questions of evidence and scope of 
examination as they developed during the trial. 

(c) Barge intervenors were deprived of their right to con- 
sideration by the Commission on a record which would include the deci- 
sion of the Examiner, including his evaluation of the demeanor of the 
witnesses. 

(d) The fundamental importance of the Examiner's decision 
is heightened there, as here, the case of the barge intervenors depends 
on an appraisal of the disputed evidence in fields not within the normal 
experience of the Commission, principally that related to the nature and 
extent of the pertinent petroleum products transportation market. For 
the Commission to shut itself off from the appraisal of the quasi-judicial 
officer, is to deny the due hearing and basic administrative process pro- 
vided by law. 

Section 19 (b) of the Natural Gas Act and the All Writs Act must be 
read in conjunction with each other. Together they establish this Court's 
authority to review the order terminating the jurisdiction of the Presiding 
Examiner as in aid of the jurisdiction of this Court to review the final 
order required to be entered upon the merits, in a proceeding where the 
full record has been preserved, and the Commission's order has been 
made only after due exercise of the decision process by the Presiding 
Examiner. LaBuy v. Howes Leather Co., 778. Ct. 309; Atlantic 
Seaboard Corp v. F.P.C., 200 F.2d 796 (4th Cir. ); American Chain 
& Cable Co. v. F.T.C., 142 F.2d 909 (4th Cir. ). 

In Atlantic Seaboard the court said (200 F.2d at p. 797. 


"The Commission suggests that we are without power 
to direct it to pass upon the tariffs filed September 7, 
1951; but we unquestionably have such power as inci- 
dent to our right to review its action on those tariffs 
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as well as to review its order of April 25, 1952. See 

American Chain & Cable Co. v. Federal Trade Com- 

mission, 4 Cir., 142 F.2d 909."' (Emphasis added. ) 

In American Chain & Cable Co. v. Federal Trade Commission, 

142 F.2d 909 (4th Cir.), the court held that it had power to direct the 
Federal Trade Commission to consider a motion to modify an order 
to cease and desist from certain unfair trade practices. This power 
springs from the court's power (a) to review the order entered on the 
petition for modification, and (b) to issue writs ancillary to its juris- 
diction. Circuit Judge Parker said (at p. 912): 


"It is true of course that a Circuit Court of Appeals 
is without power to award mandamus except in aid 

of its supervisory or appellate jurisdiction; but where 
it is given jurisdiction to review an administrative 
commission there is no reason why the power should 
not be exercised in the same way, as where reviewing 
power is given over a court. If there were any doubt 
as to this, the power granted by the section of the 
statute referred to above (15 U.S.C. sec. 45(c)) 

‘to issue such writs as are ancillary to its jurisdic- 
tion’ would remove the doubt here." 


Thus it is clear from the Atlantic Seaboard case that the authority 
to issue writs ancillary to the appellate jurisdiction exists - as to section 
19 (b) of the Natural Gas Act - even though it is not expressly set forth 
therein, as it is in the Federal Trade Commission Act. And in any event 
statutory authority for such writs is set forth in the All Writs Act. 


5. There are various lines of jurisdictional doctrine but they 
converge on this essential point. This Court will not interfere on the 
merits in the midst of an agency's process of disposing of the merits. 


But this Court will not hesitate to consider a definitive action or order 


which effectively denies a basic right. 
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CONCLUSION 


The Commission's order omitting the intermediate decision should 
be vacated and the cause remanded for an initial or recommended deci- 


sion by the Presiding Examiner. 


Respectfully submitted, 
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A-1 
APPENDIX OF STATUTES AND REGULATIONS 


Administrative Procedure Act, Act of June 11, 1946, c. 324, 
60 Stat. 237, as amended, U.S.C.A. Title 5, sec. 1001 et seq. 


* * Bd 


Sec. 2. As used in this Act - 
5 x * 

(d) Order and Adjudication. - "Order" means the whole or 
any part of the final disposition (whether affirmative, negative, 
injunctive, or declaratory in form) of any agency in any matter 
other than rule making but including licensing. "Adjudication" 
means agency process for the formulation of an order. 

(e) License and Licensing. -:"License" includes the whole or 
part of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of per- 
mission. "Licensing" includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, withdrawal, 
limitation amendment, modification, or conditioning of a license. 

[5U.S.C.A. sec. 1001] 
* * * 
Sec. 5. In every case of adjudication required by statute to be de- 
termined on the record after opportunity for an agency hearing, * * * 


(c) Separation of Functions. - The same officers who preside 


at the reception of evidence pursuant to section 7 shall make the 
recommended decision or initial decision required by section 8 
except where such officers become unavailable to the agency. 

Save to the extent required for the disposition of ex parte matters 
as authorized by law, no such officer shall consult any person or 
party on any fact in issue unless upon notice and opportunity for 
all parties to participate; nor shall such officer be responsible to 
or subject to the supervision or direction of any officer, employee, 
or agent engaged in the performance of investigative or prosecu- 


ting functions for any agency. No officer, employee, or agent 
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engaged in the performance of investigative or prosecuting func- 
tions for any agency in any case shall, in that or a factually related 
case, participate or advise in the decision, recommended decision, 
or agency review pursuant to section 8 except as witness or coun- 
sel in public proceedings. This subsection shall not apply in 
determining applications for initial licenses or to proceedings 
involving the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers; nor shall it be applicable in 
any manner to the agency or any member or members of the body 
comprising the agency. 

[5 U.S.C.A. sec. 1004] 

* * * 
Sec. 7. In hearings which section 4 or 5 requires to be conducted 
pursuant to this section - 

(a) Presiding Officers. - There shall preside at the taking of 
evidence (1) the agency, (2) one or more members of the body 
which comprises the agency, or (3) one or more examiners ap- 
pointed as provided in this Act; but nothing in this Act shall be 
deemed to supersede the conduct of specified classes of proceed- 
ings in whole or part by or before boards or other officers specially 
provided for by or designated pursuant to statute. The functions 
of all presiding officers and of officers participating in decisions 
in conformity with section 8 shall be conducted in an impartial 
manner. Any such officer may at any time withdraw if he deems 
himself disqualified; and, upon the filing in good faith of a timely 
and sufficient affidavit of personal bias or disqualification of any 
such officer, the agency shall determine the matter as a part of 
the record and decision in the case. 


[5 U.S.C.A. sec. 1006] 
Sec. 8. In cases in which a hearing is required to be conducted in 


conformity with section 7 - 


(a) Action by Subordinates. - In cases in which the agency 
has not presided at the reception of the evidence, the officer who 
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presided (or, in cases not subject to subsection (c) of section 5, 
any other officer or officers qualified to preside at hearings 
pursuant to section 7) shall initially decide the case or the agency 
shall require (in specific cases or by general rule) the entire rec- 
ord to be certified to it for initial decision. Whenever such offi- 
cers make the initial decision and in the absence of either an ap- 
peal to the agency or review upon motion of the agency within time 
provided by rule, such decision shall without further proceedings 
then become the decision of the agency. On appeal from or review 
of the initial decisions of such officers the agency shall, except as 
it may limit the issues upon notice or by rule, have all the powers 
which it would have in making the initial decision. Whenever the 
agency makes the initial decision without having presided at the re- 
ception of the evidence, such officers shall first recommend a 
decision except that in rule making or determining applications 
for initial licenses (1) in lieu thereof the agency may issue a tenta- 
tive decision or any of its responsible officers may recommend a de- 
cision or (2) any such procedure may be omitted in any case in which 
the agency finds upon the record that due and timely execution of 
its functions imperatively and unavoidably so requires. 

(b) Submittals and Decisions. - Prior to each recommended, 
initial or tentative decision, or decision upon agency review of the 
decision of subordinate officers the parties shall be afforded a 
reasonable opportunity to submit for the consideration of the offi- 
cers participating in such decisions (1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or recommended de- 
cisions of subordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or proposed find- 
ings or conclusions. The record shall show the ruling upon each 
such finding, conclusion, or exception presented. All decisions 
(including initial, recommended, or tentative decisions) shall be- 
come a part of the record and include a statement of (1) findings 


and conclusions, as well as the reasons or basis therefor, upon 
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all the material issues of fact, law or discretion presented on 
the record; and (2) the appropriate rule, order, sanction, relief, 
or denial thereof. 


[5U.S.C.A. Sec. 1007] 


All Writs Act, 28 U.S.C. sec. 1651 (a): 

The Supreme Court and all courts established by Act of Congress 
may issue all writs necessary or appropriate in aid of their re- 
spective jurisdictions and agreeable to the usages and principles 
of law. 


Natural Gas Act, Act of June 21, 1938, c. 556, 52 Stat. 821, 
U.S.C.A., Title 15, sec. 717 et seq. 
Se. 

(b) No natural-gas company shall abandon all or any portion 
of its facilities subject to the jurisdiction of the Commission, or 
any service rendered by means of such facilities, without the per- 
mission and approval of the Commission first had and obtained, 
after due hearing, and a finding by the Commission that the avail- 
able supply of natural gas is depleted to the extent that the continu- 
ance of service is unwarranted, or that the present or future public 
convenience or necessity permit such abandonment. [ 52 Stat. 
(1938); 15 U.S.C. 717£(b) (1946)] . 

(c}) No natural-gas company or person which will be a natural- 
gas company upon completion of any proposed construction or 
extension shall engage in the transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, or undertake the 
construction or extension of any facilities therefor, or acquire 
or operate any such facilities or extensions thereof, unless there 
is in force with respect to such natural-gas company a certificate 
of public convenience and necessity issued by the Commission 
authorizing such acts or operations: * * * 

In all other cases the Commission shall set the matter for 
hearing and shall give such reasonable notice of the hearing 
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thereon to all interested persons as in its judgment may be neces- 
sary under rules and regulations to be prescribed by the Com- 
mission; and the application shall be decided in accordance with 
the procedure provided in subsection (e) of this section and such 
certificate shall be issued or denied accordingly: Provided, 
however, That the Commission may issue a temporary certificate 
in cases of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hearing, pend- 
ing the determination of an application for a certificate, and may 
by regulation exempt from the requirements of this section tem- 
porary acts or operations for which the issuance of a certificate 
will not be required in the public interest. [ 52 Stat. 825 (1938), 


as amended, 56 Stat. 83 (1942); 15 U.S.C. Sec. 717£(c) (1946)]. 
* 5 Bs 





(e) Except in the cases governed by the provisos contained 
in subsection (c) of this section, a certificate shall be issued to 
any qualified applicant therefor, authorizing the whole or any part 
of the operation, sale, service, construction, extension, or ac- 
quisition covered by the application, if it is found that the applicant 
is able and willing properly to do the acts and to perform the ser- 
vice proposed and to conform to the provisions of the Act and the 
requirements, rules, and regulations of the Commission thereunder, 
and that the proposed service, sale, operation, construction, ex- 
tension or acquisition, to the extent authorized by the certificate, 
is or will be required by the present or future public convenience 
and necessity; otherwise such application shall be denied. The 
Commission shall have the power to attach to the issuance of the 
certificate and to exercise of the rights granted thereunder such 


reasonable terms and conditions as the public convenience and 
necessity may require. [ 56 Stat. 84 (1942); 15 U.S.C. Sec. 
71 7f (e) (1946) }. 
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Sec. 19. * * * 


(b) Any party to a proceeding under this act aggrieved by an 


order issued by the Commission in such proceeding may obtain 

a review of such order in the circuit court of appeals of the United 
States for any circuit wherein the natural-gas company to which the 
order relates is located or has its principal place of business, 

or in the United States Court of Appeals for the District of Colum- 
bia, by filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a written 
petition praying that the order of the Commission be modified or 
set aside in whole or in part. A copy of such petition shall forth- 
with be served upon any member of the Commission and thereupon 
the Commission shall certify and file with the court a transcript of 
the record upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have exclusive juris- 
diction to affirm, modify, or set aside such order in whole or in 
part. No objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have been urged 
before the Commission in the application for rehearing unless 
there is reasonable ground for failure so to do. The finding of the 
Commission as to the facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and that there 
were reasonable grounds for failure to adduce such evidence in 
the proceedings before the Commission, the court may order such 
additional evidence to be taken before the Commission and to be 
adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the additional evi- 
dence so taken, and it shall file with the court such modified or 
new findings, which if supported by substantial evidence, shall 
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be conclusive, and its recommendation, if any, for the modifica- 
tion or setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, or setting aside, in 
whole or in part, any such order of the Commission, shall be 
final, subject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U.S.C., title 28, secs. 
346 and 347). 








